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SUMMARY

This corrected post-trial decision resolves a contract dispute between Eastern States Construction
Service, Inc. and several Capano-affiliated development entities concerning heavy civil site-
development projects. The court found that both sides breached their contracts, offset their respective
damages, and awarded the Developers $50,189.25. The court declined to award attorneys’ fees to
either party.
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PROCEDURAL POSTURE Corrected post-trial decision following a six-day bench trial on Eastern
States' breach-of-contract and unjust-enrichment claims and
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QUESTIONS PRESENTED

1. Whether Developers breached the contracts by failing to pay Eastern States' submitted invoices.

2. Whether the pay-when-paid provision made receipt of third-party funding a condition precedent to
Developers' payment obligation.

3. Whether the holdback provision excused Developers' nonpayment.

4. Whether the contracts made time of the essence and whether Eastern States' delays constituted material
breaches.

5. Whether Developers' failure to invoke the contractual notice provision barred them from disputing
Eastern States' payment applications.

6. Whether Developers elected to continue the contracts after learning of Eastern States' alleged breaches,
thereby preserving their obligation to pay for work performed.

7. Whether Eastern States breached the contracts by performing defective work and failing to comply with
DelDOT requirements.

8. Whether Developers could recover costs to complete work after terminating Eastern States.

9. Whether Eastern States was entitled to lost profits.

10. Whether Eastern States could recover under unjust enrichment despite the governing contracts.

11. Whether Developers' warranty and declaratory-judgment counterclaims were duplicative of their breach-
of-contract claims.

12. Whether either party was entitled to attorneys' fees.

HOLDINGS

1. The pay-when-paid provision established the timing of payment and did not make receipt of third-party
funding a condition precedent to Developers' obligation to pay Eastern States.

2. The holdback provision did not permanently excuse Developers' obligation to pay Eastern States for
work performed.

3. The contracts did not make time of the essence, and the court would not insert an unwritten time-is-of-
the-essence term.

4. Developers did not invoke the notice provision and therefore did not timely dispute Eastern States'
payment applications under the contracts.

5. Developers materially breached the contracts by failing to pay Eastern States' submitted invoices.

6. Eastern States breached the contracts by performing defective work and failing to comply with DelDOT
requirements, and Developers could recover damages for that defective work.

7. Developers' continued performance and repeated inducement of Eastern States' work after learning of
alleged breaches waived any right to treat those breaches as discharging their obligation to pay for work
already performed.

8. Developers could recover costs attributable to repairing Eastern States' defective work, but could not
recover costs to finish work that Developers prevented Eastern States from completing by terminating it



without the contractual written notice.

9. Eastern States was not entitled to lost profits because its proof was conjectural and speculative.

10. Eastern States' unjust-enrichment claim was dismissed because the parties' relationship was
comprehensively governed by valid and enforceable contracts.

11. Developers' express- and implied-warranty claims were dismissed as duplicative of their breach-of-
contract claims.

12. Developers' declaratory-judgment claim was dismissed as duplicative of the breach-of-contract claims
and, insofar as it concerned future conduct, was unripe.

13. Neither party was awarded attorneys' fees.

KEY QUOTATIONS

“Where, as here, an owner fails to pay their contractor, this Court has adopted the majority view that the
contractor must be paid in a “reasonable” time.” (at 32)

“Perhaps nothing is more fundamental to a contract for services than the concomitant obligation to pay for
work performed.” (at 39)

“Developers, having waived Eastern States breaches at the time of their occurrence as a matter of course,
cannot retrospectively avoid the obligation to pay for that work.” (at 43)

“On the evidence offered here, an award of lost profits would be grounded in guesswork, and the Court can
make no responsible estimate.” (at 52)

“The Court, therefore, declines to award attorneys’ fees in this case.” (at 64)

FACTUAL BACKGROUND

Eastern States performed heavy civil site-development and underground-utility work for four entities associated
with Capano Management Company under four contracts. The parties repeatedly deviated from contractual
procedures, disputes arose over unpaid invoices, delays, and defective work, and Eastern States periodically
demobilized from projects. On December 16, 2020, Louis Capano terminated Eastern States from all projects;
Eastern States ceased work, and Developers hired another contractor to repair and complete the projects. The
court found that Developers owed Eastern States for unpaid work, while Eastern States breached its obligations
to perform work in a workmanlike manner and comply with DelDOT requirements.

PROCEDURAL HISTORY

Eastern States filed suit against Darleycap, Springcap II, Willowcap, and St. Annes, alleging breach of contract
and unjust enrichment. Developers answered and asserted counterclaims for declaratory judgment, breach of
contract, and breach of express and implied warranties. The Superior Court denied Developers' motion to
dismiss and motion for summary judgment, conducted a six-day bench trial from July 15 through July 22, 2024,
and entered judgment for both sides on their respective breach-of-contract claims, offsetting the awards and
entering judgment for Developers in the amount of $50,189.25 plus prejudgment interest.



DISPOSITION

other

REMAND INSTRUCTIONS

The parties were ordered to prepare and submit a form of final order of judgment by December 31, 2025,
consistent with the decision. The final accounting was to credit Developers for specified post-termination
payments and overpayments.
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