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SUMMARY

The Supreme Court of California held that Penal Code section 385(b) does not establish a special duty
of care owed by homeowners to a worker injured while operating equipment near high-voltage power
lines. Because the statute could not support a negligence per se theory under Evidence Code section
669 on these facts, the court did not decide whether the worker was the homeowners' employee under
Labor Code section 2750.5. The court reversed the Court of Appeal's judgment and remanded for

further proceedings.
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QUESTIONS PRESENTED

1. Whether Penal Code section 385(b), which criminalizes moving tools or equipment within six feet of a
high-voltage overhead conductor, establishes a special duty of care owed by homeowners to a worker
injured while violating the statute, such that the plaintiffs were entitled to negligence per se instructions

under Evidence Code section 669.

2. Whether the decedent was the homeowners' employee by operation of law under Labor Code section

2750.5 for purposes of imposing vicarious tort liability under Penal Code section 385(b).

HOLDINGS

1. Penal Code section 385(b) does not establish a special duty or standard of care owed by homeowners to
an employee or contractor worker who is injured by the worker's own operation of tools near a high-
voltage line. The statute therefore could not support negligence per se instructions under Evidence Code
section 669, and the trial court properly instructed the jury only on plaintiffs' common law negligence

theory.

2. The court did not decide whether the decedent was the homeowners' employee by operation of law
under Labor Code section 2750.5 for purposes of tort liability because that question was moot after the

court held that Penal Code section 385(b) did not establish a special duty supporting plaintiffs' theory.

KEY QUOTATIONS

“The standard of care imposed by section 385(b), properly characterized, amplifies the duty owed by persons
using tools or operating equipment near power lines to anyone in the world at large who might be injured by
such conduct.” (44 Cal. 4th at 918-919)

“What section 385(b) does not do is create or modify a duty to oneself to exercise due care, for "one does not

have a legal duty to avoid harming himself."” (44 Cal. 4th at 919)

“Section 385(b) also does not create a separate duty or standard of care owed by an employer to an employee

engaged in the operation of tools or equipment in close proximity to high voltage lines.” (44 Cal. 4th at 919)

FACTUAL BACKGROUND

Luis Flores, a worker for an unlicensed tree-trimming contractor, was electrocuted while using a polesaw in a
eucalyptus tree at the Nelsons' home. The tree was near openly visible high-voltage power lines, and the polesaw
contacted a power line, although no one witnessed the accident. The Nelsons had hired the contractor, did not
supervise the work or furnish the tools, and believed the contractor operated a professional service. Flores's
parents sued the homeowners, alleging that they negligently failed to maintain the property safely and failed to

warn the contractor and workers about the power lines.



PROCEDURAL HISTORY

The trial court refused to instruct the jury on Penal Code section 385(b), Evidence Code section 669, or
plaintiffs' negligence per se theory, and submitted the case under ordinary negligence instructions. Although the
jury found the homeowners negligent, it found their negligence was not a substantial factor in causing the
decedent's death, and judgment was entered for the homeowners. The Court of Appeal reversed, but the
California Supreme Court concluded that section 385(b) did not establish a special duty of care owed by the

homeowners to the decedent and therefore reversed the Court of Appeal.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The matter was remanded for further proceedings consistent with the court's opinion.
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