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SUMMARY

The Appellate Division, Second Department, dismissed Shefa Land Corp.'s appeal from the portion of

an order granting the City of New York summary judgment because Shefa was not aggrieved by that

portion. The court affirmed the order insofar as reviewed, holding that Shefa failed to establish it did

not cause a curb defect through a special use, while the City established a lack of prior written notice

and no applicable exception.
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Shefa Land Corp. appealed from an order denying its motion for
summary judgment dismissing the personal-injury complaint and
cross-claims against it, while granting the City of New York's motion
for summary judgment dismissing the claims and cross-claims against
the City.

Summary judgment is reviewed to determine whether the movant
established entitlement to judgment as a matter of law; once a prima
facie showing is made, the burden shifts to the opposing party to raise
a triable issue of fact. An appellate party must also be aggrieved by the
challenged portion of the order to obtain review.
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PARTIES Shefa Land Corp. v. Michael Strazza, City of New York

TOPICS

premises liability ~ municipal liability summary judgment  personal injury  appellate procedure

PRACTICE AREAS

premises liability =~ municipal liability =~ personal injury  civil procedure

QUESTIONS PRESENTED

1. Whether Shefa Land Corp. was entitled to summary judgment because the property was an owner-

occupied two-family residence and the defect was located on the curb rather than the sidewalk.

2. Whether Shefa established prima facie that it did not cause the curb defect through a special use of the

area as a driveway.

3. Whether Shefa could challenge the dismissal of Strazza's claims against the City when Shefa was not

aggrieved by that portion of the order.

4. Whether the City was entitled to summary judgment on Shefa's cross-claims based on the absence of

prior written notice and the failure to establish an exception to the prior-written-notice requirement.

HOLDINGS

1. Shefa was not entitled to summary judgment because, although it established that liability did not shift to
it under Administrative Code § 7-210(b) for an owner-occupied two-family residence and a defect
located on the curb, it failed to establish prima facie that it did not cause the defect through its special

use of the area as a driveway.

2. The appeal from the portion of the order dismissing Strazza's complaint against the City was dismissed

because Shefa was not aggrieved by that portion of the order.

3. The City was entitled to summary judgment dismissing Shefa's cross-claims because it established that it
lacked prior written notice of the defective condition and the opposing parties failed to raise a triable
issue of fact showing either recognized exception: affirmative creation of the defect through negligent

municipal work or a special use resulting in a special benefit.

KEY QUOTATIONS

“Prior written notice of a defective condition is a condition precedent to maintain an action against a

municipality where, as here, there is a local law requiring such notice” (*2)

“The affirmative negligence exception is limited to work done by a municipality that immediately results in

the existence of a dangerous condition” (*2)

FACTUAL BACKGROUND



Michael Strazza allegedly tripped and fell on a cracked and broken portion of a drop curb adjacent to property
owned by Shefa Land Corp. The property was a two-family residence that was owner-occupied and used
exclusively for residential purposes, and the allegedly defective condition was located on the curb rather than the
sidewalk. Shefa asserted that liability did not shift to it under Administrative Code § 7-210(b), but the curb area
was allegedly used as a driveway. The City established that it lacked prior written notice of the defect, and no
evidence showed that the City immediately created the defect through negligent work or made a special use of

the area resulting in a special benefit.

PROCEDURAL HISTORY

Michael Strazza sued Shefa Land Corp. and the City of New York after allegedly tripping on a cracked and
broken portion of a drop curb. After discovery, both defendants moved for summary judgment. The Supreme
Court, Kings County, denied Shefa's motion and granted the City's motion. The Appellate Division dismissed the
portion of Shefa's appeal concerning the dismissal of Strazza's claims against the City because Shefa was not
aggrieved, and affirmed the order insofar as reviewed.
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