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SUMMARY

The Supreme Court of South Dakota reviewed a dispute between a construction company and
homeowners concerning unpaid contract amounts, unfinished work, change orders, allowance
overruns, and overhead markups. The court held that the trial court improperly ordered specific
performance without adequate opportunity to litigate that remedy and improperly denied mandatory
prejudgment interest. It affirmed rulings denying an eight percent markup on certain charges and held
that the homeowners waived the written-change-order requirement for requested or known changes.
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JURISDICTION South Dakota
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DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE All Star appealed a court-trial judgment that ordered it to complete
punch-list work and repair a leaking shower, and ordered the
homeowners to pay the reasonable value of work completed. All Star
challenged the specific-performance order, denial of prejudgment
interest, denial of an eight-percent markup on change order five, and
denial of overhead on allowance overruns. The homeowners filed a
notice of review concerning waiver of the written-change-order
requirement.

STANDARD OF REVIEW Findings of fact are reviewed for clear error; conclusions of law are
reviewed de novo; specific performance and other equitable remedies
are reviewed for abuse of discretion; and contract interpretation is
reviewed de novo.
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QUESTIONS PRESENTED

1. Whether the circuit court could order specific performance when the remedy was not pleaded or tried by
the parties.

2. Whether prejudgment interest was mandatory on the contract damages despite the circuit court's
characterization of the award as specific performance.

3. Whether the homeowners stipulated to an eight-percent overhead markup on change order five.

4. Whether the contract's allowance provision entitled All Star to an eight-percent overhead markup on
allowance overruns.

5. Whether the homeowners waived the contractual requirement that changes be documented in writing.

HOLDINGS

1. The circuit court abused its discretion by ordering specific performance because the remedy was first
raised after the evidence had been submitted and was not tried by express or implied consent.

2. The circuit court erred by denying prejudgment interest; relabeling an award of contract damages as
specific performance does not defeat the statutory entitlement to interest.

3. The homeowners did not stipulate to an eight-percent overhead markup on change order five, and the
circuit court properly refused to award that markup.

4. The circuit court properly denied an eight-percent overhead markup on allowance overruns because the
ambiguous phrase "actual costs" could not be construed to include overhead against the homeowners,
the non-drafting parties.

5. The homeowners waived the contractual requirement that changes be made in writing when they
requested or knew of the changes, failed to object to them or to the absence of written change orders,
and accepted the additional work and materials.

KEY QUOTATIONS

“Where there has not been a fair opportunity for a party to be heard on the issue and/or additional evidence
could have been offered, any implied amendment would be prejudicial and no trial by implied consent exists.”
(741 N.W.2d at 742)



“Simply couching an award of damages in terms of specific performance cannot operate to defeat SDCL 21-
1-13.1 and this Court's holdings in Bunkers and City of Aberdeen.” (741 N.W.2d at 743)

“Thus, the trial court correctly concluded that Homeowners waived the contract provision requiring written
change orders when Homeowners requested or had knowledge of the changes, and failed to object to those
changes or to the lack of a written change order.” (741 N.W.2d at 745)

FACTUAL BACKGROUND

The homeowners entered into a remodeling contract with All Star that included allowance amounts and required
written orders for alterations or deviations involving extra costs. During construction, the homeowners requested
or approved numerous changes, some documented by signed change orders and others performed without
written change orders. Construction stopped after the homeowners fell behind on payments, leaving punch-list
work unfinished and a leaking shower unrepaired. All Star sought payment, including an overhead markup,
while the homeowners sought offsets for unfinished or defective work.

PROCEDURAL HISTORY

The homeowners hired All Star to remodel their home and construct an addition. After construction stopped
amid payment arrearages and unfinished work, All Star sued for payment and the homeowners sought offsets.
Following a bench trial, the circuit court ordered specific performance by both sides, denied prejudgment
interest, rejected an eight-percent markup on specified charges, and found that the homeowners waived the
written-change-order requirement. The Supreme Court of South Dakota affirmed in part, reversed in part, and
remanded for calculation of both parties' damages.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for calculation of both parties' damages in accordance with the opinion, including prejudgment interest
owed to All Star.
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