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SUMMARY

The Washington Supreme Court held that a voluntary dismissal without prejudice under CR 41 is not a
final judgment for purposes of RCW 4.84.330. Accordingly, the defendant was not a prevailing party
entitled to attorney fees under a unilateral contractual attorney-fee provision. The court also held that
the trial court properly declined to dismiss the action with prejudice and denied the plaintiff's request
for appellate attorney fees.
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QUESTIONS PRESENTED

1. Whether the trial court should have dismissed Wachovia's voluntarily dismissed deficiency action with
prejudice because the statute of limitations allegedly had expired.

2. Whether a defendant is a prevailing party entitled to attorney fees under RCW 4.84.330 when the
plaintiff voluntarily dismisses an action without prejudice.

3. Whether Wachovia was entitled to attorney fees on appeal.

HOLDINGS

1. The trial court properly dismissed the action without prejudice because Kraft did not establish that the
applicable statute of limitations had expired before Wachovia filed suit.

2. A voluntary dismissal without prejudice is not a final judgment rendered in the defendant's favor under
RCW 4.84.330; therefore, Kraft was not a prevailing party entitled to attorney fees.

3. Wachovia was not entitled to attorney fees on appeal.

KEY QUOTATIONS

“By this well-accepted definition, a “voluntary dismissal” is not a final judgment.” (492)

“We hold that a voluntary dismissal is not a final judgment as contemplated under RCW 4.84.330, and Kraft
is therefore not entitled to attorney fees.” (494)

FACTUAL BACKGROUND

In 1997, Randolph Kraft obtained a small business loan from Wachovia secured by a deed of trust on the Kraft
family home. Deanna Kraft did not sign the promissory note but signed a personal guaranty and the deed of
trust, which contained unilateral attorney-fee provisions favoring Wachovia. After the Krafts divorced, Randolph
assumed the loan obligations and later filed bankruptcy; the North Carolina property was foreclosed in
approximately 2004. Wachovia sued Deanna Kraft for the resulting deficiency, but after its summary-judgment
motion was denied, Wachovia voluntarily dismissed the action without prejudice.

PROCEDURAL HISTORY

Wachovia sued Kraft in Pierce County Superior Court to recover a loan deficiency after foreclosure. Its motion
for summary judgment was denied, and it voluntarily dismissed the action without prejudice on the first day of
trial. The trial court denied Kraft's requests for dismissal with prejudice and attorney fees. The Court of Appeals
affirmed in relevant part, and the Washington Supreme Court affirmed the Court of Appeals while rejecting
portions of its reasoning.

DISPOSITION



affirmed
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