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SUMMARY

The Michigan Supreme Court held that a defendant accused of certain criminal sexual conduct
offenses retains the statutory right to request a polygraph examination until a guilty verdict, rather than
only until jeopardy attaches. The court nevertheless affirmed the conviction, concluding that the
failure to administer the examination was not outcome-determinative given the strength of the

prosecution’s evidence and the inadmissibility of polygraph results at trial.

CASE DETAILS

COURT Supreme Court of Michigan

WRITING FOR THE COURT Corrigan, C.J.; Cavanagh, J.; Weaver, J.; Taylor, J.; Young, J.
JURISDICTION Michigan

DECIDED August 7, 2003

DOCKET 121545

DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed by right from the denial of his motion for a new

trial based on the alleged denial of his statutory right to a polygraph
examination. The Michigan Court of Appeals affirmed on the ground
that defendant forfeited the right when jeopardy attached. The

Michigan Supreme Court affirmed, but on different reasoning.

STANDARD OF REVIEW Statutory interpretation is reviewed de novo. Preserved
nonconstitutional error is reviewed for whether it was more probable
than not outcome-determinative after examination of the entire cause.

PRECEDENTIAL VALUE Published Michigan Supreme Court opinion; precedential.
PARTIES Keith Richard Phillips v. People of the State of Michigan
TOPICS

statutory interpretation ~ plain meaning rule  criminal procedure  evidence  appellate procedure

PRACTICE AREAS



criminal law  criminal procedure  statutory interpretation  appellate procedure  evidence

QUESTIONS PRESENTED

1. Whether MCL 776.21(5) permits a defendant accused of enumerated criminal-sexual-conduct offenses

to request a polygraph examination after trial has begun but before a verdict.

2. Whether the failure to provide the requested polygraph examination required a new trial or
administration of the examination.

HOLDINGS

1. Under the clear and unambiguous language of MCL 776.21(5), a defendant's statutory right to request a
polygraph examination is lost only when the defendant is found guilty and is no longer merely alleged to
have committed the offense. The right is not extinguished when jeopardy attaches or merely because

trial has begun.

2. Although the trial court erred by failing to provide the requested examination before the guilty verdict,
Phillips was not entitled to a new trial or administration of a polygraph examination because he failed to
show that the error was more probable than not outcome-determinative.

KEY QUOTATIONS

“Because the statute does not otherwise provide for a time limit within which to exercise the right, under the
clear and unambiguous language of M.C.L. § 776.21(5), the right is lost only when the presumption of
innocence has been displaced by a finding of guilt, i.e., when an accused is no longer “alleged” to have

committed the offense.” (660)

“In cases involving preserved, nonconstitutional error, a defendant must demonstrate, “after an examination
of the entire cause,” that it “is more probable than not that the error was outcome determinative.”” (660-
661)

FACTUAL BACKGROUND

A police officer found sixty-seven-year-old Keith Phillips and a fourteen-year-old victim unclothed below the
waist in the back seat of a car in an isolated rural area. The officer saw Phillips remove his hand from between
the victim's legs, and the victim reported digital penetration. After receiving and waiving his Miranda rights,

Phillips admitted digitally penetrating the victim and gave a detailed account of his conduct.

PROCEDURAL HISTORY

A jury convicted Phillips of first- and second-degree criminal sexual conduct. Before trial, he requested a
statutory polygraph examination, but the scheduled examinations did not occur; he renewed his request during
jury deliberations and after conviction. The circuit court denied his motion for a new trial, and the Court of
Appeals affirmed, concluding that the right was forfeited once jeopardy attached. The Supreme Court held that
the Court of Appeals stated the wrong rationale but affirmed because the error was not outcome-determinative.

DISPOSITION



affirmed
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