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SUMMARY

The Georgia Supreme Court held that the habeas court properly rejected most of Collier’s claims as
procedurally barred or waived and was not required to hold a hearing on those claims. However, the
court held that the ineffective-assistance-of-appellate-counsel claim could not be resolved solely from
the petition and that the habeas court could not deny it on the merits based only on Collier’s failure to

prosecute. The judgment was affirmed in part and reversed in part.
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QUESTIONS PRESENTED

1. Whether the habeas court was required to hold a hearing on claims that were procedurally barred,

waived, or could have been raised on direct appeal.

2. Whether an ineffective-assistance-of-appellate-counsel claim could be resolved solely from the face of

the habeas petition.

3. Whether the habeas court could deny the ineffective-assistance-of-appellate-counsel claim on the merits
based solely on Collier's failure to prosecute rather than dismissing it without prejudice.

HOLDINGS

1. A habeas court need not hold a hearing when it can determine from the face of the petition that the
claims are procedurally barred or otherwise without merit. Because Collier's claims other than
ineffective assistance of appellate counsel had been adjudicated or could have been raised on direct

appeal, the habeas court properly resolved them without a hearing.

2. An ineffective-assistance-of-appellate-counsel claim alleging failure to raise an error on appeal cannot
be resolved solely from the face of the habeas petition when resolution requires determining counsel's
tactical reasonableness and whether the alleged error probably affected the appeal's outcome. The habeas

court therefore was required to conduct a hearing on Collier's claim.

3. The habeas court could either deny the ineffective-assistance claim on the merits after conducting a
hearing or dismiss the claim without prejudice for failure to prosecute, but it could not deny the claim on

the merits solely because Collier failed to prosecute it.

KEY QUOTATIONS

“The habeas court’s obligation to schedule such a hearing is mandatory unless the court “is able to

determine from the face of the petition that it is without merit.”” (290 Ga. at 457)

“While the habeas court was authorized to either deny the claim on the merits following a hearing or dismiss
it without prejudice based on Collier’s failure to prosecute it, it was not authorized to deny Collier’s claim on

the merits based on his failure to prosecute it.” (290 Ga. at 458)

FACTUAL BACKGROUND

On May 10, 2005, Kelvin Collier pleaded guilty to trafficking in cocaine, possession of marijuana with intent to
distribute, and tampering with evidence. He received a thirty-year sentence, ten years to serve and twenty years
on probation. In his later habeas petition, he asserted that his plea was involuntary or deficient and that he had
received ineffective assistance of trial and appellate counsel. The habeas court scheduled a hearing, but Collier
did not appears; it treated most claims as procedurally barred or waived and denied the appellate-counsel claim

for failure to prosecute.

PROCEDURAL HISTORY

Collier pleaded guilty in 2005 and received a thirty-year sentence, with ten years to serve and the balance on

probation. After the Court of Appeals affirmed the denial of his motion to withdraw his plea, Collier filed a



habeas petition raising multiple claims. The habeas court denied most claims as barred or waived and denied the
ineffective-assistance-of-appellate-counsel claim for failure to prosecute without holding a hearing. The
Supreme Court of Georgia affirmed in part and reversed in part.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The denial of the ineffective-assistance-of-appellate-counsel claim on the merits is reversed. The habeas court

may conduct a hearing and decide the claim on the merits, or dismiss it without prejudice for failure to
prosecute.
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