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SUMMARY

The South Carolina Supreme Court addresses cross-appeals concerning insurance coverage for

construction defects at two condominium developments. The court considers whether resulting

property damage and punitive damages were covered under commercial general liability policies, the

application of a time-on-the-risk allocation, and the sufficiency of the insurer’s reservation-of-rights

letters. The court holds that generic reservations coupled with policy excerpts were insufficient to

preserve coverage defenses concerning actual damages and emphasizes the insurer’s duties when

controlling the defense.
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Cross-appeals from declaratory judgment actions concerning coverage
under commercial general liability insurance policies for construction-
defect damages. The matters were certified from the court of appeals
to the Supreme Court of South Carolina under Rule 204(b), SCACR.

Because the declaratory actions concerned whether insurance coverage
existed, they were actions at law. In an action at law tried without a
jury, factual findings are not disturbed unless there is no evidence
reasonably supporting them; the appellate court's scope of review is
limited to correcting errors of law. Evidentiary rulings and other
matters within the trial court's discretion are reviewed for abuse of

discretion and resulting prejudice.
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QUESTIONS PRESENTED

1

. Whether the property owners' associations could challenge the adequacy of Harleysville's reservation of

rights.

. Whether generic reservation-of-rights letters, together with copies of policy provisions, sufficiently

reserved Harleysville's right to contest coverage for actual damages.

. Whether punitive damages were covered under the CGL policies' insuring agreement.
. Whether the expected-or-intended exclusion barred coverage for punitive damages.

. Whether actual loss-of-use damages were subject to time-on-the-risk allocation.

. Whether punitive damages were subject to time-on-the-risk allocation.

. Whether the general jury verdicts could be allocated using the time-on-the-risk formula despite the

possibility that they included noncovered damages.

. Whether the Special Referee abused his discretion in selecting the damage periods, policy periods, and

allocation method and in resolving miscellaneous trial issues.

HOLDINGS

1.

Under the exceptional circumstances presented—where the insured was defunct, the property owners'
associations held final judgments, and the policy permitted direct suit—the associations could stand in
the insured's shoes and challenge the adequacy of Harleysville's reservation of rights.

. A reservation-of-rights letter that merely gives generic notice of potential noncoverage and attaches or

incorporates policy provisions is insufficient to reserve the insurer's right to contest specific coverage

issues, particularly when the insurer controls the defense.

. Punitive damages were covered because the policies required payment of sums the insured became

legally obligated to pay as damages arising from an occurrence, and the policies did not unambiguously

limit covered damages to compensatory or actual damages.

. The expected-or-intended exclusion did not bar coverage for punitive damages because Harleysville

failed to prove that Heritage intended both the conduct and the specific property damage that resulted.

. Actual loss-of-use damages at Riverwalk were progressive damages and therefore were subject to

allocation under the time-on-the-risk formula.



6. Punitive damages were not subject to reduction under the time-on-the-risk multiplier on the facts of

these cases.

KEY QUOTATIONS

“We agree with the Special Referee that generic denials of coverage coupled with furnishing the insured with
a copy of all or most of the policy provisions (through a cut-and-paste method) is not sufficient.” (420 S.C. at
338)

“We find there is evidence in the record to support the Special Referee’s finding that Harleysville’s reservation

letters were insufficient to reserve its right to contest coverage of actual damages” (420 S.C. at 343)

“At the heart of the time-on-the-risk theory is the idea that the policy period is a temporal limitation upon an
insurer’s indemnity obligation.” (420 S.C. at 355)

FACTUAL BACKGROUND

Two condominium developments, Magnolia North and Riverwalk, were constructed between 1997 and 2000 and
later developed substantial construction defects, including building-code violations, structural deficiencies, and
water intrusion. The property owners' associations obtained general jury verdicts for actual and punitive damages
against Heritage entities after Heritage conceded liability for negligent construction. Harleysville had defended
the underlying suits while issuing reservation-of-rights letters, and then sought a declaration regarding coverage

and allocation under its CGL policies.

PROCEDURAL HISTORY

Property owners' associations obtained judgments against Heritage entities in underlying construction-defect
litigation. Harleysville then filed declaratory judgment actions seeking a declaration that it had no duty to
indemnify Heritage or, alternatively, an allocation of covered damages. A Special Referee found that coverage
was triggered, applied a time-on-the-risk allocation to actual damages, and found punitive damages covered. The

parties filed cross-appeals, which were certified to the supreme court.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The Riverwalk calculation was modified to include actual loss-of-use damages in the time-on-the-risk allocation.
The Magnolia North matter was affirmed without modification. No further remand instructions were stated.
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