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SUMMARY

The Appellate Division, Second Department affirmed a judgment that annulled the Town/Village of
Harrison Planning Board's denial of an amended site plan application for a restaurant with a drive-
through. The court held that the denial was arbitrary and capricious because it relied on speculative
traffic concerns, subjective delivery-hour concerns, an improper zoning interpretation, and a study not
disclosed to the applicant.

OPINION

Matter of BKP Harrison, LLC v. Town/Vil. of Harrison 2026 NY Slip Op 02649
PER CURIAM.
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for an amended site plan approval, the Town/Village of Harrison and the Town/Village of Harrison
Planning Board appeal from a judgment of the Supreme Court, Westchester County (Susan
Cacace, J.), dated August 17, 2022. The judgment granted the petition, annulled the determination,
and directed the Town/Village of Harrison Planning Board to grant the application for an amended
site plan approval.</p> <p>ORDERED that the judgment is affirmed, without costs or
disbursements.</p> <p>The petitioner submitted an application to the Town/Village of Harrison
Planning Board (hereinafter the planning board) for an amended site plan approval to replace an
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petitioner would not honor its commitment to limit deliveries to certain hours. Moreover, even
though "[p]lanning boards are without power to interpret the local zoning law, as that power is
vested exclusively in local code enforcement officials and the zoning board of appeals"
(<i>Matter of Swantz v Planning Bd. of Vil. of Cobleskill</i>, 34 AD3d 1159, 1160; <i>see</i>
<i>Matter of O'Malley v Town of New Windsor Planning Bd.</i>, 227 AD3d 808, 810), the
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improperly relied on a study it conducted that the petitioner was not made aware of until the
planning board referred to it in the determination (<i>see</i> <i>Matter of Bali Two, LLC v
Pascale</i>, 225 AD3d 691, 692; <i>Matter of Sunset Sanitation Serv. Corp. v Board of Zoning
Appeals of Town of Smithtown,</i> 172 AD2d 755).</p> <p>Accordingly, the Supreme Court
properly granted the petition, annulled the determination, and directed the planning board to grant
the application.</p> <p>DILLON, J.P., CHRISTOPHER, WARHIT and LANDICINO, JJ.,
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