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SUMMARY

The Supreme Court of Nebraska held that unemployment insurance payments received by Richard A.

Wadkins after a temporary layoff were deferred compensation for compensatory time earned before

the layoff. The payments were therefore attributable to the weeks in which they were earned, rather

than the weeks in which they were paid, and did not constitute vacation pay disqualifying Wadkins

from benefits. The court reversed and remanded with directions to reverse the determination that

Wadkins had been overpaid.
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Wadkins appealed under the Nebraska Administrative Procedure Act
from a district court judgment affirming a Nebraska Appeal Tribunal
determination that he had received unemployment insurance benefits

to which he was not entitled and was required to repay $2,016.

Under the Administrative Procedure Act, the appellate court reviews
the district court's judgment for errors appearing on the record and
asks whether the decision conforms to law, is supported by competent
evidence, and is neither arbitrary, capricious, nor unreasonable.

Statutory interpretation is reviewed independently as a question of law.
Published Nebraska Supreme Court opinion; precedential.

Richard A. Wadkins v. Fernando Lecuona III, Commissioner of Labor,
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PRACTICE AREAS

Unemployment benefits ~ Administrative law ~ Employment law

QUESTIONS PRESENTED

1. Whether payments for compensatory time earned by working before a temporary layoff were wages
payable with respect to the weeks in which the payments were received under Nebraska's Employment

Security Law.

2. Whether those compensatory-time payments constituted paid vacation leave that disqualified Wadkins

from receiving unemployment benefits.

3. Whether the possibility that Wadkins would be recalled to work prevented him from being unemployed

under Nebraska law.

HOLDINGS

1. Payments for compensatory time earned before a layoff are payable with respect to the weeks in which
the work was performed and the compensation was earned, not the weeks in which the employer

actually paid the compensation.

2. Compensatory-time payments for days actually worked before a layoff are not vacation pay or paid

vacation leave under Nebraska's Employment Security Law.

3. A temporary layoff remains involuntary unemployment when the claimant performs no services and has
no wages payable with respect to the relevant weeks; the possibility of recall does not change that result

absent a specific statutory provision.

KEY QUOTATIONS

“Generally speaking, wages are tied to the week of work and not to the week in which they are paid.” (740
N.W.2d at 40)

“We specifically reject the Department's assertion that comp time, at least under the facts of this case, is

"vacation pay" under the Employment Security Law.” (740 N.W.2d at 41)

“The payments for Wadkins' comp time were deferred compensation for time Wadkins had actually worked

and were not "vacation pay" within the meaning of the Employment Security Law.” (740 N.W.2d at 43)

FACTUAL BACKGROUND

Wadkins was temporarily laid off by Americana Shopping Carts, Inc., effective December 11, 2004, and received
unemployment benefits from January 22 through March 5, 2005. During that period, Americana paid him

amounts representing compensatory time he had earned by working extra days before the layoff, along with



some sales commissions earned on earlier sales. The Department treated the post-layoff payments as earnings

attributable to the weeks in which they were paid, resulting in an asserted $2,016 overpayment.

PROCEDURAL HISTORY

The Nebraska Department of Labor determined that payments Americana made to Wadkins after his layoff were
unreported earnings and that he had been overpaid unemployment benefits. The Nebraska Appeal Tribunal
affirmed. The district court, reviewing the tribunal decision under the Administrative Procedure Act, also
affirmed. The Nebraska Supreme Court reversed and remanded with directions to reverse the tribunal's

determination.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the district court judgment and remand with directions to reverse the Nebraska Appeal Tribunal's
determination affirming the Department of Labor's decision that Wadkins had been overpaid unemployment

benefits.
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