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SUMMARY

The Rhode Island Supreme Court affirmed Jeffrey Moten’s conviction for first-degree child abuse

involving serious bodily injury to his infant daughter. The court held that Moten failed to preserve his

Confrontation Clause argument because counsel made only nonspecific objections to testimony about

an ophthalmologist’s findings. The court also concluded that the narrow exception to Rhode Island’s

raise-or-waive rule did not apply because the asserted constitutional rule was not novel at the time of

trial.
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Defendant appealed his Family Court conviction for first-degree child
abuse, arguing that admission of a pediatrician's testimony concerning
an ophthalmologist's out-of-court statements violated the federal and

state Confrontation Clauses.

Constitutional challenges to the admission of evidence and alleged
violations of confrontation and cross-examination rights are reviewed
de novo. The court also applied Rhode Island's raise-or-waive

preservation rule.
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QUESTIONS PRESENTED

1. Whether Moten preserved a Confrontation Clause challenge by making only general objections when the
pediatrician testified about the ophthalmologist's out-of-court statements.

2. Whether the narrow exception to Rhode Island's raise-or-waive rule applied because the asserted

Confrontation Clause argument involved a novel constitutional rule.

3. Whether the ophthalmologist's statements were testimonial under Crawford and its progeny.

HOLDINGS

1. A bare objection, without stating the constitutional or other specific basis for the objection, was

insufficient to preserve Moten's Confrontation Clause argument for appellate review.

2. The narrow exception for unpreserved constitutional claims involving a novel rule of law did not apply

because the Confrontation Clause rule announced in Crawford predated Moten's trial.

3. The judgment of conviction was affirmed.

KEY QUOTATIONS

“Where testimonial evidence is at issue, * * * the Sixth Amendment demands what the common law required:

unavailability and a prior opportunity for cross-examination.” (64 A.3d at 1241)

“The “narrow exception” to the “raise or waive” rule applies to novel constitutional rules. It is not available
when the Supreme Court applies a familiar constitutional rule to a novel fact pattern.” (64 A.3d at 1243)

FACTUAL BACKGROUND

Moten was caring for his nearly five-month-old daughter while her mother was at work. When the mother
returned, the infant was lethargic, unresponsive, and suffering from abnormal eye movement; medical
examination revealed brain injuries and extensive retinal hemorrhages. A pediatrician testified about the infant's
treatment and about statements made to her by an ophthalmologist who examined the infant's eyes. Moten's

defense asserted that the injuries resulted from a fall from a bed or from the family's dogs.

PROCEDURAL HISTORY

A Providence County Family Court jury found Moten guilty of first-degree child abuse on December 5, 2006.
The trial justice denied Moten's motion for a new trial and sentenced him to twenty years, with eighteen years to
serve and two years suspended with probation, plus community service. Moten timely appealed; the Rhode

Island Supreme Court affirmed.
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