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SUMMARY

The Texas Fourth Court of Appeals reviews a judgment awarding Wildlife Partners, LLC damages,
exemplary damages, statutory damages, and attorney’s fees against Frank Thomas Shumate, Jr. arising
from the sale and delivery of four female kudu, two of which died. The court addresses the statute of
frauds, the sufficiency of evidence supporting claims under the Texas Theft Liability Act and for fraud,
damages, and attorney’s fees. The opinion affirms in part and reverses and remands in part.
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PROCEDURAL POSTURE Shumate appealed a final judgment entered after a jury found in
Wildlife's favor on multiple claims, including violations of the Texas
Theft Liability Act and fraud. The judgment awarded Wildlife $72,000
in actual TTLA damages, $1,000 in statutory damages, $200,000 in
exemplary damages, and $365,000 in attorney's fees.

STANDARD OF REVIEW Legal sufficiency is reviewed by considering whether the trial
evidence would enable a reasonable and fair-minded factfinder to
reach the verdict, viewing the evidence and reasonable inferences in
the light most favorable to the verdict. A factual-sufficiency challenge
to a finding on which the appellant did not bear the burden of proof is
sustained only when the finding is so contrary to the overwhelming
weight of the evidence as to be clearly wrong and unjust. Jury
credibility determinations and weight of testimony are generally left to
the factfinder. Legal sufficiency of attorney's-fee evidence is reviewed
under the requirements of the lodestar framework articulated in
Rohrmoos Venture v. UTSW DVA Healthcare, LLP.
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QUESTIONS PRESENTED

1. Whether the statute of frauds barred Wildlife's claims concerning the sale of the kudu.

2. Whether legally and factually sufficient evidence supported the jury's finding that Shumate committed
theft under the Texas Theft Liability Act.

3. Whether legally and factually sufficient evidence supported the jury's fraud finding, including material
misrepresentation and justifiable reliance.

4. Whether the awards of actual and exemplary damages were legally or factually unsupported or
otherwise constitutionally defective.

5. Whether Wildlife presented legally sufficient evidence to support the attorney's-fee awards through trial
and on appeal.

HOLDINGS

1. The statute of frauds did not bar Wildlife's claims because the parties stipulated that Shumate received
full payment for the four kudu before delivery, bringing the transaction within the payment-and-
acceptance exception in Texas Business and Commerce Code section 2.201(c)(3).

2. Legally and factually sufficient evidence supported the jury's finding that Shumate committed theft
under the Texas Theft Liability Act.

3. Legally and factually sufficient evidence supported the jury's fraud finding based on material
misrepresentation.

4. The $72,000 actual-damages award and $200,000 exemplary-damages award were not shown to be
improper. The exemplary-damages award did not violate federal due process.

5. Wildlife presented legally insufficient evidence to support the attorney's-fee awards through trial and on
appeal. The fee awards were reversed and Wildlife's request for attorney's fees was remanded for further
proceedings.

KEY QUOTATIONS



“We hold that Shumate’s refusal to refund the $72,000, coupled with the four pieces of evidence discussed
above indicating Shumate’s intent, is legally and factually sufficient evidence to support the jury’s verdict on
Wildlife’s TTLA claim.” (at 16)

“We reverse the final judgment’s award of attorney’s fees and remand Wildlife’s request for these attorney’s
fees for further proceedings consistent with this opinion. We affirm the remaining portions of the final
judgment.” (at 33)

FACTUAL BACKGROUND

Wildlife agreed to purchase four female kudu from Shumate for $144,000, with payment required before
delivery, and wired the full amount to Shumate's account. When the animals arrived, one was dead, another
appeared ill and died within forty-eight hours, and two appeared healthy. Wildlife sought a refund for the two
deceased animals, but Shumate refused and made statements that the parties disputed as to whether he had
warranted delivery of healthy kudu. The jury found Shumate liable under the TTLA and for fraud, and awarded
damages and attorney's fees.

PROCEDURAL HISTORY

Wildlife sued Shumate after two of four kudu purchased for $144,000 died during or shortly after delivery. The
jury found for Wildlife on its claims against Shumate, and Wildlife elected to recover under the TTLA. The trial
court entered judgment consistent with the verdict. Shumate's motions for judgment notwithstanding the verdict
and for new trial were denied by operation of law, and he timely appealed. The court of appeals affirmed the
substantive portions of the judgment but reversed the attorney's-fee awards and remanded for a new hearing on
fees.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Reverse the final judgment's awards of attorney's fees and remand Wildlife's request for attorney's fees for
further proceedings consistent with the opinion, including a new hearing on the amount of fees. Affirm all
remaining portions of the final judgment.
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