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SUMMARY

The Nebraska Supreme Court affirmed a dissolution decree awarding joint legal and physical custody

after the district court denied the mother's requests for court-ordered genetic testing. The court held

that the statutory presumption of legitimacy was not rebutted by the mother's uncorroborated

testimony and photographs, and that the district court did not abuse its discretion in denying testing or

awarding joint custody.
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Charissa W. appealed a decree dissolving the parties' marriage after the
district court denied her motions for court-ordered genetic testing,
found that she had not rebutted the presumption that Erin W. was the
child's father, and awarded the parties joint legal and physical custody.

In a dissolution action, custody, child support, property division,
alimony, and attorney-fee determinations are reviewed de novo on the
record, but are initially entrusted to the trial court's discretion and
normally will be affirmed absent an abuse of discretion. When
evidence conflicts, the appellate court may give weight to the trial

judge's opportunity to hear and observe the witnesses.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by denying Charissa's motions for court-ordered genetic

testing.

2. Whether Charissa rebutted the statutory presumption of legitimacy and Erin's paternity with competent,

clear, satisfactory, and convincing evidence.

3. Whether the district court abused its discretion by awarding the parties joint legal and physical custody.

HOLDINGS

1. The district court did not abuse its discretion in denying Charissa's motions for genetic testing because
the motions were not based on an applicable statutory provision or discovery rule, and Neb. Rev. Stat. §

43-1412.01 presupposes an existing final judgment or other legal determination of paternity.

2. Charissa did not rebut the statutory presumption that Erin was the child's father because her
uncorroborated testimony and photographs were not competent or sufficiently convincing evidence to

meet the clear, satisfactory, and convincing evidence standard.

3. The district court did not abuse its discretion by awarding the parties joint legal and physical custody.

KEY QUOTATIONS

“Under Nebraska common law, later embodied in § 42-377, a child born during a marriage relationship is
presumed to be the husband’s child.” (148)

“The statutory presumption of legitimacy may be rebutted only by clear, satisfactory, and convincing
evidence.” (149)

“An appellate court will not consider an issue on appeal that was not presented to or passed upon by the trial
court.” (150)

“Our de novo review convinces us the district court correctly found that the evidence at trial was not

sufficient to rebut the presumption of legitimacy.” (152)

FACTUAL BACKGROUND

Charissa and Erin married while Charissa was pregnant, and Erin was listed as the child's father on the birth
certificate after both parties initially believed he was the father. After the child's appearance changed, Charissa
suspected that another man, G.T., was the biological father and sought court-ordered genetic testing, but she did
not seek to establish G.T. as the legal father. Erin had consistently held himself out as the father, actively

parented the child, and opposed testing. The parties successfully exercised joint legal and physical custody under



a temporary order for nearly a year before the district court adopted the same arrangement in the dissolution

decree.

PROCEDURAL HISTORY

The Dodge County District Court denied Charissa's motions for genetic testing during the dissolution
proceeding, entered a decree finding Erin to be the child's father based on the statutory presumption of
legitimacy and the trial evidence, and awarded joint legal and physical custody with an alternating five-day
parenting schedule. Charissa timely appealed, and the Nebraska Supreme Court moved the case to its docket on

its own motion. The Supreme Court affirmed.
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