UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

Tracy v. Lumpkin

No. 21-40686, United States Court of Appeals for the Fifth Circuit (August 5, 2022)

SUMMARY

The Fifth Circuit held it lacked jurisdiction under the collateral-order doctrine to review the denial of a
pro se motion to substitute federal habeas counsel in a capital case. The court determined that the order
was not effectively unreviewable on appeal from a final judgment, as challenges to counsel
substitution can be reviewed post-judgment. The appeal was dismissed for lack of appellate
jurisdiction under 28 U.S.C. § 1291.
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QUESTIONS PRESENTED



1. Whether the court of appeals has jurisdiction under the collateral-order doctrine to review the denial of a

pro se motion to substitute federal habeas counsel.

HOLDINGS

1. The court lacks jurisdiction under the collateral-order doctrine because the order is not effectively

unreviewable on appeal from a final judgment.

KEY QUOTATIONS

“The salient issue is whether our court has jurisdiction under the collateral-order doctrine to review the

denial of Tracy’s pro se motion to substitute federal habeas counsel.” (at 3)

“The effectively unreviewable prong hinges on “whether delaying review until the entry of final judgment

would imperil a substantial public interest or some particular value of a high order.”” (at 4)

“Our court lacks jurisdiction under the collateral-order doctrine to review the denial of Tracy’s pro se motion

to substitute his federal habeas counsel.” (at 5)

FACTUAL BACKGROUND

Billy Joel Tracy was convicted of capital murder for killing a correctional officer and sentenced to death. His
conviction and sentence were affirmed on direct appeal. He sought state post-conviction relief, which was
denied. He then filed a motion in federal district court for appointment of counsel under 18 U.S.C. § 3599 to
assist in preparing a federal habeas petition. The district court granted the motion but appointed counsel not
requested by Tracy. Tracy later filed a pro se motion to substitute counsel, alleging lack of adequate
representation and failure to communicate, and requesting appointment of his initially requested counsel or his
state habeas counsel. The district court denied the motion, finding no sufficient basis for substitution and noting

that state habeas counsel was potentially conflicted.
PROCEDURAL HISTORY

Tracy was convicted of capital murder and sentenced to death. His conviction and sentence were affirmed on
direct appeal. He sought state post-conviction relief unsuccessfully. He then filed a motion for appointment of
counsel under 18 U.S.C. § 3599 in federal district court. The court appointed counsel not requested by Tracy.
Tracy filed a pro se motion to substitute counsel, which was denied. He appealed that denial. After filing the

notice of appeal, he filed a § 2254 petition through his appointed counsel.
DISPOSITION
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