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SUMMARY

The Rhode Island Supreme Court affirmed the dismissal of Gloria Nerney’s amended complaint
seeking a writ of mandamus directing the Town of Smithfield to remove trees and plants allegedly
planted on municipal property without approval. The Court held that the Town’s decision regarding
enforcement of its ordinances and permit conditions involved discretionary, rather than ministerial,
functions, so mandamus was unavailable. The Court also noted that Nerney could pursue other

potentially available remedies.
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STANDARD OF REVIEW The Supreme Court applies the same standard as the hearing justice
when reviewing a Rule 12(b)(6) dismissal. Dismissal is proper only
when it is clear beyond a reasonable doubt that the plaintiff would not
be entitled to relief under any set of facts that could be proven in
support of the claim; the review is confined to the four corners of the
complaint, with its allegations assumed true and viewed in the light

most favorable to the plaintiff.
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QUESTIONS PRESENTED

1. Whether the amended complaint sought a writ of mandamus requiring the Town to remove trees and
plants from a municipally owned right of way.

2. Whether the Town had a ministerial duty, rather than discretionary authority, to remove the trees and

plants or enforce the terms of the permit issued to the neighboring landowners.

3. Whether the Superior Court properly granted the Town's Rule 12(b)(6) motion to dismiss.

HOLDINGS

1. Mandamus does not lie because the decision how to address the trees and plants and how to enforce the

Town's ordinances and permits rests within the Town's discretionary authority, not a ministerial duty.

2. The Superior Court properly dismissed the amended complaint because, even accepting its allegations as

true and viewing the facts favorably to Nerney, the requested mandamus relief was unavailable.

KEY QUOTATIONS

“a writ of mandamus “will be issued only when: (1) the petitioner has a clear legal right to the relief sought,
(2) the respondent has a ministerial duty to perform the requested act without discretion to refuse, and (3) the

petitioner has no adequate remedy at law.”” (6)

“a decision as to how to deal with the very real problem posed by the location of the trees and plants and by
the Andersens’ failure to adhere to the explicit terms of their permit falls within the Town’s discretionary

authority concerning how to enforce its own ordinances and the permits it issues.” (9)

FACTUAL BACKGROUND

In 2010, Richard and Janice Andersen replaced a wall and planted thirty-two trees and plants immediately
behind it on a municipally owned right of way in Smithfield, without the Town's approval to perform those
actions on Town property. Although the Town had issued a soil erosion permit, the permit authorized the work
only on the Andersens' own property. Nerney and other neighbors repeatedly complained to Town employees
and sought removal of the trees and plants, but the Town did not take action satisfactory to them. A separate

action by other neighbors resulted in a permanent injunction limiting the height of the disputed trees.

PROCEDURAL HISTORY



Nerney filed an amended complaint in the Providence County Superior Court seeking to require the Town to
enforce laws, regulations, and ordinances by removing trees and plants planted on Town property by nonparty
neighboring landowners. The Superior Court granted the Town's motion to dismiss, ruling that the requested
removal decision involved discretionary executive functions rather than a ministerial duty enforceable by
mandamus. The Rhode Island Supreme Court summarily affirmed after directing the parties to show cause why
the appeal should not be decided without further briefing or argument.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The record may be returned to the Providence County Superior Court.
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