SUPREME COURT OF NEW HAMPSHIRE

In re Harvey

153 N.H. 425 (2006) - Decided April 26, 2006

SUMMARY

The New Hampshire Supreme Court reviewed a divorce decree involving alimony, child support,
property distribution, and reimbursement of the respondent’s parents. The court upheld the alimony
award but held that a twenty-three-year installment schedule for the property settlement was
unreasonable and that reimbursement to the parents was not supported by an enforceable legal

obligation. The case was affirmed in part, vacated in part, and remanded.
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QUESTIONS PRESENTED

1.
2.

Whether the three-year duration of the petitioner's alimony award was inadequate.

Whether the monthly alimony award of $3,000 was inadequate.

. Whether the trial court abused its discretion by permitting payment of a substantial portion of the

petitioner's property settlement over twenty-three years.

. Whether the trial court erred by ordering reimbursement to the respondent's parents for their

contributions to the marital home's equity absent an enforceable legal obligation.

. Whether the trial court properly included the respondent's premarital, gifted, and separately titled

property interests in the marital estate.

. Whether the trial court abused its discretion by declining to award an unequal property distribution in

the respondent's favor.

. Whether the trial court abused its discretion by refusing expert testimony proposing a discount for the

respondent's fractional interests in real estate.

HOLDINGS

1.

The trial court did not unsustainably exercise its discretion by limiting alimony to three years because
the petitioner had a law degree and bar passage, the evidence supported the possibility of law-related

employment within approximately three to four years, and her health issues were found to be temporary.

. The trial court did not unsustainably exercise its discretion by awarding the petitioner $3,000 per month

in alimony.

. The trial court unsustainably exercised its discretion by permitting the respondent to pay a substantial

portion of the petitioner's marital-property share over twenty-three years.

. The trial court unsustainably exercised its discretion by ordering the parties to reimburse the

respondent's parents $275,000 and reducing the marital estate by that amount when no enforceable legal

obligation to repay the contributions was found.

. The trial court properly included the respondent's interests in the real estate, timeshares, dental practice,

and dental-practice building in the marital estate.

. The trial court did not unsustainably exercise its discretion by awarding the petitioner a slightly unequal

distribution in her favor.

. The trial court did not unsustainably exercise its discretion by refusing to admit expert testimony

proposing a discount for the respondent's fractional interests in certain real estate.

KEY QUOTATIONS

“As such, a trial court should award a property settlement to be effected immediately where practicable.”
(436)



“In the event that there is no other recourse than to order a property settlement to be paid by installment, the
trial court should consider, when fashioning the duration of such distribution, among other things, the
liquidity of marital assets, the obligor’s ability to borrow and the threat of serious financial hardship for the
obligor.” (436-437)

“Accordingly, the trial court unsustainably exercised its discretion in ordering such a reimbursement and
reducing the marital estate by $275,000.” (437)

FACTUAL BACKGROUND

The parties married in 1989, had four minor children, and separated in 2002. The petitioner primarily cared for
the children and household during the marriage, obtained a law degree and passed the New Hampshire bar
examination, but had limited employment outside the home at the time of divorce. The respondent earned
approximately $190,000 annually plus bonuses and owned or held interests in numerous real estate properties, a
dental practice, and the building housing it. The trial court valued the marital estate at approximately $2.9
million, awarded the petitioner approximately $1.6 million, awarded her three years of $3,000 monthly alimony,
required reimbursement of $275,000 to the respondent's parents, and permitted the remaining property

settlement to be paid over twenty-three years.

PROCEDURAL HISTORY

The Derry Family Division entered a final divorce decree awarding joint legal custody, primary physical custody
to the petitioner, child support, limited-duration alimony, and an unequal division of the marital estate. The court
later corrected a mathematical error by extending the respondent's property-settlement payment schedule from
fifteen to twenty-three years and denied reconsideration motions. The Supreme Court of New Hampshire

affirmed some rulings, vacated the extended payment schedule and reimbursement order, and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must reconsider the property settlement, using an immediate division of assets or lump-sum
payment if practicable. If installment payments are necessary, it must order deferred payments over a reasonable
period and consider the liquidity of marital assets, the obligor's ability to borrow, and the threat of serious
financial hardship. The reimbursement order requiring payment of $275,000 to the respondent's parents must

also be vacated.
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