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SUMMARY

The Illinois Supreme Court considered whether a class-arbitration limitation in Cingular Wireless's

standard service agreement was unconscionable and unenforceable. The court held that a later revision

to Cingular's arbitration provision did not apply to the plaintiff's already-terminated agreement and

rejected Cingular's federal preemption arguments. The opinion addresses arbitration agreements, class-

action waivers, contract modification, unconscionability, and the Federal Arbitration Act.
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Cingular appealed interlocutorily from the denial of its motion to
compel arbitration. The appellate court reversed and remanded,
holding that the arbitration clause was enforceable but the class-
arbitration limitation was unconscionable and severable. The Illinois
Supreme Court granted leave to appeal and affirmed the appellate

court.

De novo review applied to the applicability of the revised arbitration
provision, questions of federal preemption, and unconscionability. The
court stated that modification of an existing contract is ordinarily a
question of fact when evidence conflicts, but is a question of law when

the evidence is undisputed.
published precedential opinion

Cingular Wireless LL.C v. Donna M. Kinkel



arbitration  class actions  unconscionability ~ consumer protection  appellate procedure

PRACTICE AREAS

contract law  consumer protection  arbitration = class actions  appellate procedure

QUESTIONS PRESENTED

1. Whether Cingular's 2003 revised arbitration provision could be applied to Kinkel's claim after she had

terminated her service agreement.

2. Whether the Federal Arbitration Act expressly or impliedly preempted an Illinois-law determination that

the class-action waiver was unconscionable.

3. Whether the class-action waiver in the original arbitration provision was unconscionable under generally
applicable Illinois contract law.

4. Whether the unconscionable class-action waiver was severable from the remainder of the arbitration

clause.

HOLDINGS

1. Cingular could not unilaterally modify the arbitration provision after Kinkel had terminated the service

agreement. The unconscionability analysis therefore had to focus on the original arbitration clause.

2. The FAA did not expressly or impliedly preempt an Illinois-law determination that the class-action
waiver was unconscionable, so long as the state-law analysis applied generally applicable contract

principles and did not treat arbitration clauses differently merely because they involved arbitration.
3. Under the circumstances of this case, the class-action waiver was unconscionable and unenforceable.

4. Class-action waivers are not per se unconscionable; their enforceability must be determined case by case

based on the totality of the circumstances.

5. The unconscionable class-action waiver was severable from the remainder of the arbitration clause,

which remained enforceable.

KEY QUOTATIONS

“We further hold that the offending clause is severable from the arbitration clause. We do not hold that class

action waivers are per se unconscionable.” (39-40)

“It is unconscionable because it is contained in a contract of adhesion that fails to inform the customer of the
cost to her of arbitration, and that does not provide a cost-effective mechanism for individual customers to

obtain a remedy for the specific injury alleged in either a judicial or an arbitral forum.” (39)

FACTUAL BACKGROUND

Kinkel entered a two-year cellular-service agreement with Cingular in July 2001 and canceled service in April
2002, before the term expired. Cingular charged her a $150 early-termination fee, which she paid under protest.

The agreement required arbitration of disputes and prohibited class arbitration, while disclosing only that



arbitration fee information was available upon request. Kinkel alleged that the termination fee was an
unenforceable penalty and that the arbitration and class-action provisions made it economically impracticable to
pursue her claim individually.

PROCEDURAL HISTORY

Kinkel filed an individual and putative class action in the circuit court of Madison County alleging that
Cingular's $150 early-termination fee was an illegal penalty, a breach of contract, and a violation of the Illinois
Consumer Fraud and Deceptive Business Practices Act. The circuit court denied Cingular's motion to compel
arbitration. On interlocutory appeal under Illinois Supreme Court Rule 307(a)(1), the appellate court reversed
and remanded, finding the class-action waiver unconscionable but severable. The Illinois Supreme Court

affirmed and remanded for further proceedings.
DISPOSITION

affirmed

REMAND INSTRUCTIONS

The cause was remanded to the trial court for further proceedings consistent with the appellate court's judgment
and the Illinois Supreme Court's holding that the class-action waiver is unenforceable but severable from the
arbitration clause.
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