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SUMMARY

The Supreme Court of Virginia affirmed the dismissal of Arsean Lamone Hicks’s habeas corpus
petition as untimely. The court held that Code § 8.01-229(D) can toll the habeas limitations period in
Code § 8.01-654(A)(2) when the claim is based on alleged Brady nondisclosure, but declined to apply
the ends-of-justice exception because the allegedly withheld evidence was not material. The court
concluded that the evidence would not undermine confidence in Hicks’s convictions for the Open
House Diner crimes.
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QUESTIONS PRESENTED

1. Whether Code § 8.01-229(D) tolls the habeas corpus limitations period in Code § 8.01-654(A)(2) when
the alleged obstruction consists of the Commonwealth's failure to disclose exculpatory evidence
supporting a Brady claim.

2. Whether the ends-of-justice exception to Supreme Court Rule 5:25 should permit consideration of
Hicks's unpreserved tolling argument.

3. Whether the alleged undisclosed evidence was material under Brady and whether denying consideration
of the claim would result in a grave injustice.

HOLDINGS

1. Code § 8.01-229(D) applies to and may toll the limitations period established by Code § 8.01-654(A)(2).
In a habeas claim based on an alleged Brady violation, the Commonwealth's failure to disclose
exculpatory evidence qualifies as obstruction that prevents filing of the claim for purposes of § 8.01-
229(D), regardless of whether the nondisclosure was intentional or inadvertent.

2. The ends-of-justice exception to Rule 5:25 did not apply because Hicks failed to establish that denying
review of his unpreserved tolling argument would result in a grave injustice.

3. The alleged nondisclosure was not material and therefore did not establish prejudice under Brady.

KEY QUOTATIONS

“For these reasons, we conclude that in a claim for habeas corpus relief based on a Brady violation, the
failure to disclose exculpatory evidence qualifies as obstruction by the defendant that prevents the filing of the
claim for purposes of Code § 8.01-229(D).” (at 11)

“Because the allegedly nondisclosed evidence was not material, Hicks fails to establish that he was
prejudiced and, therefore, has failed to prove a necessary component to his Brady claim.” (at 17)

FACTUAL BACKGROUND

Hicks was convicted of murdering an off-duty federal police officer during the December 30, 1999 robbery of
the Open House Diner. The prosecution's evidence included a handgun recovered from the bedroom Hicks
shared with Larry Roscoe, forensic evidence linking the handgun to the murder, Hicks's testimony that he
possessed Roscoe's gun during an earlier robbery, and Hicks's recorded confession. In 2012, Hicks received an
affidavit from Roscoe asserting that Roscoe had told police that the gun and other items were his and had not
been used by anyone else; Hicks alleged that the Commonwealth had withheld the related recorded statement.

PROCEDURAL HISTORY

Hicks was convicted of first-degree murder and related firearm, robbery, and conspiracy offenses arising from
the Open House Diner robbery. Direct review concluded on January 9, 2004. Hicks filed a habeas petition on
July 24, 2013, alleging that the Commonwealth had failed to disclose exculpatory evidence under Brady v.



Maryland. The Norfolk Circuit Court dismissed the petition as untimely under Code § 8.01-654(A)(2), and the
Supreme Court of Virginia granted an appeal and affirmed.
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