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SUMMARY

The Fifth Circuit affirmed the denial of Willie Tyrone Trottie's motion for a preliminary injunction or
temporary restraining order seeking to stay his execution. Trottie alleged that Texas's failure to
disclose additional information about the source, preparation, and testing of the pentobarbital created
an unconstitutional risk of severe pain and violated due process. The court held that his claims were
foreclosed by circuit precedent because speculation about execution procedures did not establish a
cognizable liberty interest or a likelihood of success on the merits.
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QUESTIONS PRESENTED

1. Whether Trottie was entitled to a preliminary injunction or temporary restraining order staying his
execution based on alleged Eighth Amendment risks arising from the State's failure to disclose
additional information about the pentobarbital and execution protocol.

2. Whether Trottie had a cognizable due process liberty interest in obtaining information about the source,
preparation, testing, and storage of the execution drug.

HOLDINGS

1. Trottie was not entitled to a preliminary injunction or temporary restraining order because he failed to
show a likelihood of success on his constitutional claims.

2. Trottie did not identify a cognizable due process liberty interest in obtaining information about the
execution drug or protocol because his asserted risk was based only on speculation.

3. The panel was bound by Sells under the Fifth Circuit's rule of orderliness because Trottie identified no
intervening change in law.

KEY QUOTATIONS

“To be entitled to a preliminary injunction, a movant must establish (1) a likelihood of success on the merits;
(2) a substantial threat of irreparable injury; (3) that the threatened injury if the injunction is denied
outweighs any harm that will result if the injunction is granted; and (4) that the grant of an injunction will not
disserve the public interest.” (at 452)

“A death row inmate is entitled to an injunction if he points to “some hypothetical situation, based on science
and fact, showing a likelihood of severe pain.”” (at 453)

“It is a well-settled Fifth Circuit rule of orderliness that one panel of our court may not overturn another
panel’s decision, absent an intervening change in the law, such as by a statutory amendment, or the Supreme
Court, or our en banc court.” (at 454)

FACTUAL BACKGROUND

Trottie was scheduled to be executed in Texas on September 10, 2014, using a 5-gram dose of pentobarbital
obtained from a licensed compounding pharmacy. The State disclosed that the drug had been independently
tested, was 108% potent, was free from contaminants, and would not expire until September 30, 2014. The
execution was to follow the Texas Department of Criminal Justice's July 9, 2012, execution procedure, which
had been used in numerous Texas executions.

PROCEDURAL HISTORY

Trottie was convicted and sentenced to death in Texas, and his direct appeal and initial state and federal habeas
proceedings were unsuccessful. Shortly before his scheduled execution, he filed a § 1983 action alleging that the
State's failure to disclose information about the source, preparation, testing, and storage of pentobarbital created
an unconstitutional risk of severe pain and violated due process. The Southern District of Texas denied his
motion for a temporary restraining order or preliminary injunction, and the Fifth Circuit affirmed.
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