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SUMMARY

The Rhode Island Supreme Court affirmed summary judgment for Bowen Court Condominium and its
association president in a dispute over whether a successor following foreclosure retained an unlimited
right to withdraw real estate from the condominium. The Court held that the right was subject to the
ten-year limitation in the condominium declaration and expired no later than January 11, 1999, after
which the unexercised development rights passed to the unit owners' association. The Court affirmed

on grounds somewhat different from those relied upon by the trial justice.
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favorable to the nonmoving party and affirms when there is no genuine
issue of material fact and the moving party is entitled to judgment as a
matter of law.

PRECEDENTIAL VALUE Published opinion; precedential Rhode Island Supreme Court decision.

PARTIES Joseph F. Alessi v. Bowen Court Condominium, Janet O'Rourke, in her

capacity as president of the condominium association



TOPICS

foreclosure title disputes  quiet title  statutory interpretation  appellate procedure

PRACTICE AREAS

real estate ~ condominium law  property law  appellate procedure

QUESTIONS PRESENTED

1. Whether a successor in title after foreclosure retains a perpetual statutory right under R.I. Gen. Laws §
34-36.1-2.18(i) to require exclusion of withdrawable real estate from a condominium after the

declarant's time-limited withdrawal right has expired.

2. Whether the foreclosure transformed the withdrawable real estate into a fee-simple interest that could be

excluded from the condominium at any time.

3. Whether the Superior Court properly granted summary judgment to the condominium association on the

quiet-title and declaratory-relief claim.

HOLDINGS

1. A person taking title to withdrawable real estate after foreclosure receives only the time-restricted right
that the predecessor was capable of transferring; the statutory right to request exclusion does not create a
perpetual right extending beyond the declaration's stated deadline.

2. Foreclosure does not transmute withdrawable real estate into fee-simple title free of the condominium's

time limitation.

3. Summary judgment for the defendants was proper because the material facts were undisputed and the
withdrawal right had expired before the plaintiff requested exclusion.

KEY QUOTATIONS

“We are of the opinion that a foreclosure by a mortgagee does not transmute withdrawable real estate into a
title in fee simple.” (44 A.3d at 742)

“An unlimited right to exclude real estate from the condominium would frustrate the justified expectations of
the unit owners who reasonably relied on the ten-year limitation to the withdrawal rights set forth in the
declaration.” (44 A.3d at 743)

FACTUAL BACKGROUND

Bowen Court Associates created a condominium in 1989 and reserved a ten-year right to withdraw an
undeveloped parcel from the condominium. The declarant mortgaged the parcel to Rhode Island Central Credit
Union, which foreclosed in 1992 and transferred its interest to DEPCO; Alessi purchased DEPCO's interest in
1994. Neither the mortgagee, DEPCO, nor Alessi exercised the withdrawal right before the ten-year period

expired on January 11, 1999, and Alessi first requested exclusion in 2001.

PROCEDURAL HISTORY



The plaintiff purchased from DEPCO a parcel that had been subject to a condominium declarant's ten-year right
of withdrawal. The Superior Court granted defendants' cross-motion for summary judgment on the quiet-title
and declaratory-relief claim, concluding that the withdrawal right had expired and title had vested in the
condominium association. The plaintiff appealed. The Superior Court later conducted a bench trial on the unjust-
enrichment count and ordered reimbursement of certain property taxes, while the slander-of-title count was
dismissed by agreement; the present appeal concerned only the quiet-title claim.

DISPOSITION

affirmed
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