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SUMMARY

The Appellate Division, Second Department, affirmed an order of the Queens County Family Court

that denied a family offense petition and dismissed the proceeding. The court held that the petitioner

failed to establish by a fair preponderance of the evidence that the respondent committed the alleged

family offenses, and it deferred to the Family Court's credibility determination.
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The petitioner appealed from an order of the Family Court, Queens
County, that, after a hearing, effectively denied his family offense
petition and dismissed the proceeding.

The Family Court's factual and credibility determinations are entitled
to great weight on appeal and will not be disturbed if supported by the
record.
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QUESTIONS PRESENTED

1. Whether the petitioner established by a fair preponderance of the evidence that the respondent

committed a family offense.

2. Whether the Family Court's factual and credibility determinations were supported by the record and
should be disturbed on appeal.

HOLDINGS

1. The petitioner failed to establish by a fair preponderance of the evidence that the respondent committed

a family offense.

2. The Family Court's credibility determination was supported by the record, and there was no basis to

disturb it on appeal.

KEY QUOTATIONS

“"The determination of whether a family offense was committed is a factual issue to be resolved by the Family
Court, and that court's determination regarding the credibility of witnesses is entitled to great weight on

appeal and will not be disturbed if supported by the record"” (*1)

"

“The allegations in a family offense proceeding must be "supported by a fair preponderance of the evidence

)
FACTUAL BACKGROUND

The petitioner alleged that his brother committed the family offenses of assault in the third degree, harassment in
the second degree, and disorderly conduct. Following a hearing, the Family Court found that the petitioner had
not established that the respondent committed a family offense by a preponderance of the evidence and

dismissed the proceeding.

PROCEDURAL HISTORY

Everette Johnson commenced a Family Court Act article 8 family offense proceeding against his brother, Gary
Johnson, alleging assault in the third degree, harassment in the second degree, and disorderly conduct. After a
hearing, the Family Court denied the petition and dismissed the proceeding. The Appellate Division affirmed.
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