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SUMMARY

The Supreme Court of North Dakota affirmed a judgment imposing liability on the City of Fargo for

negligent inspection and approval of residential construction. The court declined to adopt the public

duty doctrine, holding that it was incompatible with North Dakota law, and concluded that the jury

was properly instructed that the City owed a duty to properly inspect the residence and enforce

applicable building codes.
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The City of Fargo appealed from a judgment entered on a jury verdict
holding the City and the Morkens liable for damages arising from
negligent construction and inspection of the Ficeks' residence. The
appeal challenged the jury instruction concerning the City's duty to

inspect construction and enforce building codes.

Jury instructions are reviewed as a whole to determine whether they
correctly and adequately inform the jury of the applicable law and
fairly advise the jury on the essential issues without misleading or

confusing it.
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QUESTIONS PRESENTED

1. Whether North Dakota should adopt the public duty doctrine to eliminate a municipality's tort duty to

individual plaintiffs for building-code inspections absent a special relationship.

2. Whether the district court correctly instructed the jury that the City of Fargo owed the Ficeks a duty to

properly inspect the residence's construction and enforce applicable building codes.

HOLDINGS

1. North Dakota does not adopt the public duty doctrine because it is incompatible with North Dakota law
and the Political Subdivision Tort Claims Act.

2. The district court correctly instructed the jury that the City owed the Ficeks and other purchasers a duty

to properly inspect construction and enforce the building codes in force when the residence was
constructed.

KEY QUOTATIONS

“We are persuaded by the reasoning of the minority view and refuse to adopt the public duty doctrine as a
part of North Dakota law.” (9 28, 685 N.W.2d at 107)

“We conclude the public duty doctrine is incompatible with North Dakota law and we refuse to adopt it.” (]
31, 685 N.W.2d at 108)

“We conclude the challenged jury instruction correctly and adequately informed the jury of the applicable
law.” (1 31, 685 N.W.2d at 108)

FACTUAL BACKGROUND

The Morkens constructed a two-story addition to their Fargo home between 1988 and 1990, and City inspectors
inspected the construction more than 40 times before issuing a certificate of occupancy. After purchasing the
home in 1996, the Ficeks discovered numerous code violations and structural defects, including inadequate
foundation footings, construction on uncontrolled fill, overloaded structural supports, deficient flashing and
vapor barriers, and defective gas piping. In 2002, a structural engineer advised the Ficeks to repair the

foundation immediately or vacate the residence.

PROCEDURAL HISTORY

The Ficeks sued the Morkens and the City of Fargo, asserting negligence and other claims against the Morkens
and negligent inspection against the City. The jury found the Morkens and the City each 50 percent at fault and
awarded $214,000 in damages; judgment was entered against the City for $133,821.89, including costs and
disbursements. The City appealed, and the Supreme Court of North Dakota affirmed.
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