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SUMMARY

The Appellate Division, First Department reversed an order granting Whole Foods summary judgment
in a premises-liability action involving a slip and fall in a customer bathroom. The court held that
defendants failed to establish prima facie that they lacked constructive notice of the hazardous
condition because their witness could not authenticate the inspection logs and the logs showed no
inspection for nearly two hours before closing.
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PROCEDURAL POSTURE Plaintiff appealed from an order granting defendants' motion for
summary judgment dismissing her premises-liability complaint.

STANDARD OF REVIEW The Appellate Division reviewed the grant of summary judgment to
determine whether defendants established prima facie entitlement to
judgment as a matter of law.
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QUESTIONS PRESENTED

1. Whether defendants established prima facie entitlement to summary judgment by demonstrating that
they lacked constructive notice of the dangerous condition.

2. Whether plaintiff's failure to see the clear liquid before falling conclusively established that defendants
lacked notice.

3. Whether the appellate court should consider arguments concerning whether defendants created the
condition or had actual notice when those arguments were abandoned or raised for the first time on
appeal.

HOLDINGS

1. Defendants failed to satisfy their prima facie burden of establishing that they did not have constructive
notice of the dangerous condition, so summary judgment was improper.

2. Plaintiff's failure to notice the clear liquid before falling did not conclusively establish that defendants
lacked notice.

3. Because defendants failed to establish prima facie entitlement to summary judgment, the court did not
need to consider the sufficiency of plaintiff's opposition papers.

4. The court declined to consider the parties' arguments concerning whether defendants created the
condition or had actual notice because plaintiff abandoned those arguments or they were raised for the
first time on appeal.

KEY QUOTATIONS

“Defendants failed to satisfy their prima facie burden of establishing that they did not have constructive
notice of the allegedly dangerous condition that caused plaintiff to slip and fall.” ([*1])

“Because defendants failed to establish prima facie entitlement to summary judgment, we need not consider
the sufficiency of the opposition papers” ([*1])

FACTUAL BACKGROUND

On March 12, 2018, at approximately 10:30 p.m., Shanta Green slipped and fell on a clear liquid substance in a
customer bathroom at a Whole Foods store. After the fall, her pants and hands were wet. She testified and
submitted photographs indicating that the bathroom was not clean, including an overflowing trash can and tissue
on the floor. Defendants relied on a store supervisor's testimony and inspection logs to show that the bathroom
was inspected and cleaned, but the evidence indicated no inspection between 9:12 p.m. and the store's 11 p.m.
closing.

PROCEDURAL HISTORY

Supreme Court, New York County, granted defendants' motion for summary judgment dismissing the complaint.
The Appellate Division, First Department, unanimously reversed on the law and denied the motion.



DISPOSITION

reversed

REMAND INSTRUCTIONS

The order granting defendants' motion for summary judgment was reversed and the motion was denied. No
further specific remand instructions were stated.
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unanimously reversed, on the law, without costs, and the motion denied. Plaintiff alleges that on
March 12, 2018, at around 10:30 p.m., she slipped and fell on a clear liquid substance in a
customer bathroom at a Whole Foods store. Plaintiff testified that her pants and hands were wet
after she got up from the floor. She also submitted photographs and testified that the bathroom was
not clean when she entered it, with an overflowing trash can and tissue on the floor under and in
front of the trash can. Defendants failed to satisfy their prima facie burden of establishing that they
did not have constructive notice of the allegedly dangerous condition that caused plaintiff to slip
and fall. Defendants' sole witness, a store supervisor, testified that she did not remember if she
worked on the day of the incident and that she did not recognize and could not authenticate the
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853 [1985]). To the extent the parties advance arguments regarding whether defendants either
created or had actual notice of the allegedly dangerous condition, those arguments are either
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