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SUMMARY

The Supreme Court of Ohio affirmed a writ of procedendo requiring the Lucas County Court of
Common Pleas and Judge Zmuda to vacate a stay and proceed with a medical-malpractice claim
against a private employer under respondeat superior. The court held that R.C. 2743.02(F) did not
require a prior Court of Claims immunity determination because neither the state nor the state-
employed physician was the subject of the remaining action. It further held that the physician’s
potential personal immunity did not shield the private employer from vicarious liability.
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QUESTIONS PRESENTED

1. Whether R.C. 2743.02(F) required the common pleas court to stay a medical-negligence action brought
solely against a private employer on a respondeat-superior theory because the allegedly negligent
physician was also a state employee.

2. Whether a state-employed physician may simultaneously act as an agent of a private employer for the
same conduct in a hospital setting.

3. Whether the physician's personal statutory immunity bars the private employer's vicarious liability.

4. Whether Sawicki had an adequate remedy in the ordinary course of law that precluded a writ of
procedendo.

HOLDINGS

1. R.C. 2743.02(F) did not apply because the action remaining before the common pleas court was against
only the physician's private employer, not against the state or the state-employed physician, and none of
the statutory conditions triggering the Court of Claims's exclusive initial jurisdiction was satisfied.

2. A person may simultaneously be the servant or agent of two separate employers as to the same act when
the service to one does not involve abandonment of the service to the other; thus, the physician could
have acted as an agent of both the state hospital and Associated.

3. An employee's personal immunity from civil liability does not shield a private employer from liability
for the employee's conduct under respondeat superior.

4. Sawicki was entitled to a writ of procedendo because the common pleas court erroneously stayed the
case, and a time-barred, inappropriate Court of Claims action would not provide an adequate remedy in
the ordinary course of law.

KEY QUOTATIONS

“To be entitled to the requested writ of procedendo, Sawicki must establish (1) a clear legal right to have
Judge Zmuda proceed to the merits and try the medical-malpractice case, (2) a clear legal duty on the part of
the judge to try the case, and (3) the lack of an adequate remedy in the ordinary course of the law.” (¶ 11)

“An employee’s immunity from liability is no shield to the employer’s liability for acts under the doctrine of
respondeat superior.” (¶ 28)

“Therefore, we affirm the judgment of the court of appeals granting the writ of procedendo to compel the
common pleas court and Judge Zmuda to vacate their stay of the underlying medical-malpractice case and to
proceed on Sawicki’s vicarious-liability claim.” (¶ 32)

FACTUAL BACKGROUND



Sawicki alleged that Dr. Peter Temesy-Armos negligently treated him after he was diagnosed with atrial flutter,
resulting in internal bleeding and a proximal femoral nerve lesion causing leg atrophy. At the time of treatment,
Temesy-Armos was both a state employee of the former Medical College of Ohio Hospital and a private
employee of Associated Physicians of MCO, Inc. Sawicki pursued a respondeat-superior claim against
Associated after the claims against Temesy-Armos were dismissed, but the common pleas court stayed that
claim pending a Court of Claims determination concerning the doctor's state-employee immunity.

PROCEDURAL HISTORY

Sawicki filed a medical-malpractice action against Dr. Peter Temesy-Armos and his private employer,
Associated Physicians of MCO, Inc. The common pleas court dismissed the claims against the doctor based on
his alleged state-employee status and stayed the respondeat-superior claim against Associated pending a Court of
Claims immunity determination. The Sixth District granted procedendo; the Supreme Court of Ohio initially
reversed and remanded, and on remand the appellate court again granted the writ. The Supreme Court of Ohio
affirmed that judgment.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The common pleas court and Judge Zmuda were ordered to vacate the stay and proceed on Sawicki's vicarious-
liability claim against Associated.
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