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SUMMARY

The Appellate Division, First Department unanimously affirmed the denial of defendants’ motion to
change venue from New York County to Queens County. The court held that the venue demand was
untimely, that the forum-selection clause did not apply, and that defendants failed to support an

alternative motion based on witness convenience under CPLR 510(3).
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QUESTIONS PRESENTED

1. Whether defendants were entitled to a change of venue to Queens County based on improper venue
when their venue demand was not timely served.

2. Whether defendants were entitled to discretionary relief under CPLR 510(3) based on the convenience

of witnesses and the ends of justice.

3. Whether the public works contract's forum-selection clause required venue in New York County.

HOLDINGS

1. The forum-selection clause did not dictate venue because it applied only to claims asserted against the

City, not to the claims at issue in this action.

2. The motion to change venue was properly denied because defendants failed to serve their venue demand

within the strict statutory time limits.

3. Defendants were not entitled to a discretionary change of venue under CPLR 510(3) because they failed
to provide the identity and availability of proposed witnesses, the nature of their anticipated testimony,

or the manner in which the witnesses would be inconvenienced by trial in New York County.

KEY QUOTATIONS

“Nevertheless, defendants' motion to change venue to Queens County was properly denied because
defendants did not serve their demand within the strict time limits provided by statute” (*1)

“However, this is not one of the "limited situations" in which an otherwise untimely motion to change venue

may be granted as a provident exercise of discretion” (*1)

FACTUAL BACKGROUND

The action arose from a public works contract. When the action was commenced, none of the named plaintiffs
resided in New York County, and all events underlying the action occurred in Queens County. Defendants sought
to transfer venue to Queens County, but they did not timely serve their venue demand and did not identify
proposed witnesses or describe the anticipated testimony or inconvenience supporting a discretionary change
under CPLR 510(3).

PROCEDURAL HISTORY

Plaintiffs commenced the action in New York County concerning a public works contract. Defendants moved to
change venue to Queens County, arguing that venue was improper there because the plaintiffs did not reside in
New York County and the underlying events occurred in Queens County. Supreme Court denied the motion, and
the Appellate Division unanimously affirmed with costs.

DISPOSITION

affirmed
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OPINION
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PER CURIAM.
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inconvenienced by trial in New York County ( see Villalba v Brady , 162 AD3d 533, 533 [1st
Dept 2018]). We have considered defendants' remaining arguments and find them unavailing.
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