UNITED STATES DISTRICT COURT FOR THE DISTRICT OF SOUTH
CAROLINA, SPARTANBURG DIVISION

Roger Hembree, Jr. v. Penney OpCo d/b/a JCPenney

Hembree v. Penney OpCo - No. 7:25-cv-03294-DCC - Decided February 17, 2026

SUMMARY

The United States District Court for the District of South Carolina adopted a magistrate judge’s
recommendation and granted Penney OpCo’s motion to compel arbitration and stay Roger Hembree,
Jr.’s employment-related claims. The court held that Hembree assented to a valid arbitration
agreement, that continued employment supplied adequate consideration, and that his attempted opt-out
did not follow the agreement’s prescribed procedure. The court also denied requests for discovery and

a jury trial on contract formation.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff objected to a magistrate judge's Report and Recommendation

recommending that Defendant's motion to stay the action and compel
arbitration be granted. The district court conducted de novo review,
adopted the recommendation, granted the motion to compel arbitration
and stay the case, and directed the parties to submit joint status reports

every 90 days.

STANDARD OF REVIEW De novo review of portions of the magistrate judge's Report and
Recommendation to which specific objections were made; clear-error

review applies in the absence of a timely objection.
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QUESTIONS PRESENTED
1. Whether the parties entered into a valid arbitration agreement covering Plaintiff's employment dispute.
2. Whether continued employment supplied sufficient consideration for the arbitration agreement.

3. Whether Plaintiff assented to the arbitration agreement despite his later attempt to opt out through an
improper procedure.

4. Whether Plaintiff was entitled to additional discovery concerning the arbitration agreement.

5. Whether the formation issue had to be submitted to a jury under 9 U.S.C. § 4.

HOLDINGS

1. A party seeking to compel arbitration establishes a rebuttable presumption in favor of an arbitration
agreement by showing a dispute, a written agreement containing an arbitration provision covering the
dispute, a relationship to interstate or foreign commerce, and the opposing party's failure, neglect, or
refusal to arbitrate. Defendant satisfied those requirements, shifting the burden to Plaintiff to show that

he did not agree to arbitrate.

2. Continued employment constitutes adequate consideration for an arbitration agreement, even when the

agreement is presented after employment has begun.

3. Plaintiff assented to the arbitration agreement by affirmatively clicking the box indicating assent, and his
later attempt to uncheck the box did not constitute a valid opt-out because he did not follow the

agreement's prescribed written opt-out procedure.

4. Additional discovery and a jury trial were unwarranted because Plaintiff identified no material factual
dispute concerning formation or the opt-out procedure.

KEY QUOTATIONS

“To the extent Plaintiff argues that no arbitration agreement exists due to lack of consideration, this Court
has repeatedly determined that continued employment constitutes adequate consideration for arbitration

agreements.” (Consideration)

“Plaintiff affirmatively clicked the box indicating his assent to the arbitration agreement.” (Assent to

Arbitration Agreement)

“For the foregoing reasons, the motion to compel arbitration and to stay [10] is GRANTED.” (Conclusion)

FACTUAL BACKGROUND



Hembree brought employment-related claims against JCPenney for race discrimination, retaliation, and
defamation. During his employment, Hembree affirmatively clicked a box indicating assent to an arbitration
agreement. He later attempted to avoid arbitration by unchecking the box and submitting the kiosk form, but he
did not use the agreement's prescribed written opt-out form. The court found no factual dispute requiring

discovery or a jury determination concerning contract formation.

PROCEDURAL HISTORY

Plaintiff brought claims for race discrimination, retaliation, and defamation. Defendant moved to stay the action
and compel arbitration. Magistrate Judge Kevin F. McDonald recommended granting the motion; after Plaintiff

filed objections, the district court reviewed the challenged portions de novo and adopted the recommendation.
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