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SUMMARY

The Montana Supreme Court held that when a first-party insured is compelled to litigate an

underinsured motorist claim and obtains a jury verdict exceeding the insurer’s last settlement offer, the

insured is entitled to recover reasonable attorney fees under Montana’s insurance exception to the

American Rule. The court reversed the order denying Tanya Mlekush’s fee request and remanded for

determination of reasonable fees, costs, and interest.
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Mlekush appealed the District Court's denial of her motion for attorney
fees after she obtained a jury verdict exceeding Farmers' final
settlement offer on her UIM claim.

Whether legal authority exists for an attorney-fee award is reviewed
for correctness. Factual determinations are reviewed for clear error,
while mixed questions of law and fact and the application of the legal

standard are reviewed de novo.
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QUESTIONS PRESENTED

1. Whether a first-party insured who is compelled to litigate a UIM claim and obtains a jury verdict
exceeding the insurer's last settlement offer is entitled to attorney fees under Montana's insurance
exception to the American Rule.

HOLDINGS

1. When a first-party insured is compelled to pursue litigation and a jury returns a verdict exceeding the
insurer's last offer to settle an underinsured motorist claim, the insurer must pay the insured's reasonable

attorney fees.

2. The district court must determine the reasonable amount of attorney fees, costs, and interest, and may

account for conduct that unreasonably multiplies litigation or increases costs.

KEY QUOTATIONS

“Accordingly, we hold that an insured is entitled to recover attorney fees, pursuant to the insurance exception
to the American Rule, when the insurer forces the insured to assume the burden of legal action to obtain the

full benefit of the insurance contract, regardless of whether the insurer’s duty to defend is at issue.” (1 17)

“Therefore, we hold that, when a first-party insured is compelled to pursue litigation and a jury returns a
verdict in excess of the insurer’s last offer to settle an underinsured motorist claim, the insurer must pay the
first-party insured’s attorney fees in an amount subsequently determined by the district court to be
reasonable.” (9 23)

FACTUAL BACKGROUND

Mlekush was injured in a 2011 automobile collision and held a Farmers policy providing underinsured motorist
coverage. After the other driver's insurer tendered its $50,000 liability limits, Farmers questioned causation,
delayed making a claim determination, and made settlement offers culminating in a final offer of $77,500.
Mlekush proceeded to trial, where the jury found damages of $450,000 and judgment was entered for the
$200,000 UIM policy limit.

PROCEDURAL HISTORY

After a jury returned a $450,000 verdict, judgment was entered for the $200,000 policy limit. The District Court
denied Mlekush's motion for attorney fees under Montana's insurance exception to the American Rule, finding
that she had initiated the action prematurely and had not been forced to assume the burden of legal action. In an
earlier appeal, the Montana Supreme Court remanded for factual findings concerning the parties' conduct
throughout the claims process. On remand, the District Court again denied fees, and Mlekush brought this

appeal.

DISPOSITION
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REMAND INSTRUCTIONS

The District Court must determine the reasonable amount of attorney fees, costs, and interest to which Mlekush

is entitled.
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