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SUMMARY

The Supreme Court of Georgia affirmed Michael Reginald MclLean’s convictions for felony murder

and related offenses arising from the shooting death of Perry Phillips during an attempted marijuana

robbery. The court rejected challenges concerning sufficiency of the evidence, denial of severance, an

alleged Bruton confrontation violation, jury instructions, and ineffective assistance of counsel.
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QUESTIONS PRESENTED

1.
2.

Whether the evidence was sufficient to support McLean's convictions.

Whether the trial court abused its discretion by denying McLean's motion to sever his trial from
Herbert's.

. Whether testimony about Herbert's statement that they threw the gun out violated McLean's Sixth

Amendment confrontation rights under Bruton v. United States.

. Whether the trial court committed plain error by failing to instruct the jury that a defendant must

knowingly participate in each charged crime.

. Whether trial counsel rendered ineffective assistance by failing to object to the omission of an equal-

access instruction, an identification instruction, and an instruction that one defendant's conviction did not

require conviction of the other.

HOLDINGS

1.

The evidence was sufficient for the jury to find McLean guilty beyond a reasonable doubt of the crimes
for which he was convicted; appellate review does not reweigh evidence or resolve witness-credibility
conflicts.

. The trial court did not abuse its discretion in denying severance because the joint trial involved only two

defendants, substantially similar law and evidence, and McLean failed to show specific prejudice.

. The detective's testimony about Herbert's statement did not violate McLean's confrontation rights under

Bruton because the statement did not directly inculpate or identify McLean.

. Any error in omitting the requested knowing-participation instruction did not constitute reversible plain

error because the instructions as given covered criminal intent, the State's burden, parties to a crime, and

mere presence, and there was no likelihood the omission affected the verdict.

. McLean failed to establish ineffective assistance because counsel's performance was not deficient in

failing to obtain an equal-access instruction, and any assumed deficiencies concerning identification and

separate-defendant instructions did not prejudice the defense.

KEY QUOTATIONS

“When this Court reviews the sufficiency of the evidence, it does not re-weigh the evidence or resolve conflicts
in witness testimony, but instead it defers to the jury’s assessment of the weight and credibility of the
evidence.” (291 Ga. at 874)

“In any event, antagonistic defenses alone are not sufficient to mandate severance; McLean must also

demonstrate harm from the failure to sever.” (291 Ga. at 875)

“Bruton excludes only the statement of a nontestifying co-defendant that standing alone directly inculpates
the defendant.” (291 Ga. at 876)



“Second, the legal error must be clear or obvious, rather than subject to reasonable dispute. Third, the error
must have affected the appellant’s substantial rights, which in the ordinary case means he must demonstrate
that it affected the outcome of the trial court proceedings.” (291 Ga. at 876-877)

“To meet the second prong of the required test, the defendant must show that there is a reasonable probability

that, absent any unprofessional errors on counsel’s part, the result of his trial would have been different.”
(291 Ga. at 877)

FACTUAL BACKGROUND

McLean and Jermarae Herbert traveled to Clayton County with two other men and obtained marijuana from
Perry Phillips. After discussing a plan to rob Phillips, McLean handled a pistol that had been left in an apartment
and then took it when he, Herbert, and another man drove to meet Phillips. When Phillips entered the vehicle
and produced marijuana, McLean drew the pistol and fatally shot him. The men returned to the apartment, where

Herbert stated that McLean had shot Phillips and McLean commented that Phillips had acted aggressively.

PROCEDURAL HISTORY

A Clayton County grand jury indicted McLean and three other defendants for malice murder, felony murder,
armed robbery, and aggravated assault. McLean and Herbert were tried jointly; the jury acquitted both of malice
murder but convicted both of the remaining charges, and McLean received a life sentence for felony murder with
the remaining counts merging into that conviction. The trial court denied McLean's amended motion for new

trial, and the Supreme Court of Georgia affirmed.
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