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SUMMARY

The Delaware Court of Chancery overruled exceptions to a Magistrate's Final Report in a dispute over
a six-foot privacy fence allegedly violating Boulder Brook deed restrictions. The Court held that the
restrictive-covenant violation caused irreparable harm, including harm to the neighborhood's social
contract and parklike character, and supported a mandatory injunction requiring removal of the fence.
The Court dismissed the respondents' exceptions and declined to consider medical issues not presented
to the Magistrate.
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PROCEDURAL POSTURE Respondents filed exceptions to a Magistrate in Chancery's Final
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QUESTIONS PRESENTED

1. Whether an ongoing violation of neighborhood deed restrictions constitutes irreparable harm sufficient
to support a mandatory injunction.

2. Whether the Cahills' fence violated the Boulder Brook deed restrictions.

3. Whether the Court should reopen the record on exception to consider the Cahills' medical issues.

4. Whether the Magistrate's Final Report should be sustained and the respondents' exceptions dismissed.

HOLDINGS

1. Under Delaware law, irreparable harm is nearly presumed when a deed restriction is violated; an
ongoing restrictive-covenant violation may constitute irreparable harm per se, even when the harm is
largely aesthetic and does not diminish property use or enjoyment.

2. The Cahills' six-foot closed fence violated the deed restrictions because it exceeded the four-foot height
limit, was not open in style, and was erected without the required neighbor approval.

3. The Court would not reopen the record on exception to consider the Cahills' medical issues because they
had not presented those issues to the Magistrate and showed no good cause for introducing them later.

KEY QUOTATIONS

“Irreparable harm consists of harm for which there can be no adequate recompense at law, i.e., an award of
compensatory damages will not suffice.” (at 5)

“The irreparable harm analysis is unique in the deed restriction context.” (at 5)

“The case law indicates that ongoing violation of a restrictive covenant may constitute irreparable harm, per
se.” (at 5)

“The owners of [the restricted] lots knowingly enter into a social contract with the other lot owners when
purchasing their land.” (at 5)

“Once a restriction is breached, the Plaintiffs can never again regain the sanctity of the covenant.” (at 5)

FACTUAL BACKGROUND

The parties owned homes on Boulder Brook Drive in Wilmington, Delaware, whose deed restrictions prohibited
fences absent specified neighbor approval and, even with approval, limited them to an open style no higher than
four feet. The Cahills erected a six-foot closed stockade fence without obtaining the required approval.
Petitioners alleged that the fence violated the neighborhood's mutual deed restrictions, destroyed the protected



open and parklike character of the neighborhood, obstructed wildlife movement and drainage, and caused
flooding.

PROCEDURAL HISTORY

Petitioners sought a declaratory judgment and mandatory injunction enforcing neighborhood deed restrictions
against the Cahills' six-foot closed privacy fence. The Magistrate denied respondents' motions to stay, issued a
Final Report recommending summary judgment and an injunction, and respondents filed exceptions, including
an objection to the irreparable-harm analysis. While the exceptions were pending, the Court stayed the Chancery
proceedings pending related Superior Court litigation and later lifted the stay. The Court dismissed the
exceptions.
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