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SUMMARY

The New York Appellate Division, Second Department, reviewed an order dismissing certain claims

arising from concerts at Forest Hills Stadium, including claims for trespass, nuisance, breach of a

restrictive declaration, and zoning violations. The court reinstated the trespass claim, holding that the

complaint adequately alleged that the defendant exceeded the scope of its easement over private streets

and sidewalks. It affirmed dismissal of the restrictive-declaration and zoning claims and allowed the

public- and private-nuisance claims to proceed.
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The plaintiff appealed, and the defendant cross-appealed, from an
order granting in part and denying in part the defendant's CPLR
3211(a) motion to dismiss causes of action arising from concerts at
Forest Hills Stadium.

On a CPLR 3211(a)(7) motion, the complaint is liberally construed, its
allegations are accepted as true, and the plaintiff receives the benefit of
every favorable inference to determine whether the alleged facts fit
within any cognizable legal theory. Dismissal based on documentary
evidence under CPLR 3211(a)(1) is warranted only when the evidence
utterly refutes the plaintiff's factual allegations and conclusively

establishes a defense as a matter of law.
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QUESTIONS PRESENTED

1. Whether the complaint adequately stated a trespass claim where the defendant held a nonexclusive
easement extending to its invitees but allegedly exceeded the easement's scope.

2. Whether the complaint adequately pleaded the special injury required for a private action to abate a

public nuisance.
3. Whether the complaint adequately stated a private nuisance claim.
4. Whether documentary evidence and the pleading required dismissal of the restrictive-declaration claim.

5. Whether the zoning-resolution claim was properly dismissed because the plaintiff identified no specific

zoning law that the defendant violated and that affected the plaintiff specially.

6. Whether collateral estoppel barred the restrictive-declaration claim.

HOLDINGS

1. A complaint states a trespass claim despite the defendant's easement when it adequately alleges that the

defendant exceeded the scope of that easement by imposing additional burdens on the servient estate.

2. The complaint adequately stated a private action to abate a public nuisance because it alleged that the

plaintiff suffered special injury different in kind from that suffered by the community at large.
3. The complaint adequately stated a private nuisance claim.

4. The restrictive-declaration claim was properly dismissed because the documentary evidence, construed
under the rule favoring free and unencumbered use of real property and strict construction of

restrictions, conclusively refuted the alleged breach.

5. The zoning-resolution claim was properly dismissed because the plaintiff failed to identify a specific
zoning law violated by the defendant that affected the plaintiff specially.

KEY QUOTATIONS

“"The holder of an easement \"cannot materially increase the burden of the servient estate or impose new and
additional burdens on the servient estate\" ( Solow v Liebman , 175 AD2d 120 , 121 )."” ([*2])

“"A private action to abate a public nuisance exists only if it is shown that the [plaintiff] suffered special

injury beyond that suffered by the community at large. The injury must be different in kind than that suffered



by the entire community, not simply different in degree"” ([*3])

“"The elements of a private nuisance cause of action are: \"(1) an interference substantial in nature, (2)
intentional in origin, (3) unreasonable in character, (4) with a person's property right to use and enjoy land,

(5) caused by another's conduct in acting or failure to act\"” ([*3])

FACTUAL BACKGROUND

The Stadium is located within Forest Hills Gardens, a private residential community, and the plaintiff allegedly
owns the community's private streets, sidewalks, and parks. After a 2013 renovation, concerts at the Stadium
increased, and the defendant licensed the Stadium to a for-profit concert operator. Although the plaintiff had
previously issued limited licenses for concert attendees to use portions of its streets and sidewalks, the last
license expired in October 2022; the plaintiff alleged that concerts continued afterward, causing noise, traffic,
security expenses, cleanup costs, and unauthorized use of its property. The plaintiff also alleged that the
defendant closed streets and installed a bag-check station, barricades, and a Stadium VIP area on the plaintiff's

property.
PROCEDURAL HISTORY

Forest Hills Gardens Corporation commenced an action seeking, among other relief, to enjoin West Side Tennis
Club from holding concerts at Forest Hills Stadium. Supreme Court, Queens County, dismissed the claims for
breach of a restrictive declaration, trespass, and violation of a zoning resolution, but denied dismissal of the
public- and private-nuisance claims. The Appellate Division modified the order by reinstating the trespass claim
and otherwise affirmed.
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