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SUMMARY

The Supreme Court of Georgia affirmed the grant of Milford Lee Sanders's habeas corpus petition
following his convictions for failure to stop at a stop sign and first-degree vehicular homicide by
reckless driving. The court held that the judgment had to stand because the appellant failed to
challenge one independent basis for habeas relief: ineffective assistance based on counsel's failure to
timely request a lesser-included-offense instruction. The court also noted that the appellant relied on a

transcript that was not included in the appellate record.
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QUESTIONS PRESENTED

1. Whether the habeas corpus judgment granting Sanders relief could stand because the State failed to
enumerate as error one independent ruling that Sanders's Sixth Amendment right to effective assistance
of counsel was violated when trial counsel failed to timely move for a jury instruction on the lesser

included offense of second-degree vehicular homicide.

2. Whether the State's other enumerated challenges could warrant reversal when the transcript relied upon

to support those challenges was not included in the appellate record.

HOLDINGS

1. When an appellant fails to enumerate as error an independent ruling that supports the judgment below,

the appellate court will not consider that ruling's validity and the judgment must stand.

2. The burden is on the party alleging error to demonstrate it from the appellate record; when necessary

proof is omitted, the appellate court must assume the judgment below was correct and affirm.

KEY QUOTATIONS

“Inasmuch as appellant utterly failed to challenge this ruling as error, the judgment must stand.” (45)
“Matters not enumerated as error will not be considered on appeal.” (45)

“It is well established that the burden is on the party alleging error to show it by the record and that where
the proof necessary for determination of the issues on appeal is omitted from the record, an appellate court

must assume that the judgment below was correct and affirm.” (45)

FACTUAL BACKGROUND

Milford Lee Sanders ran a stop sign on a rainy night, crossed four lanes of highway, and collided with another
vehicle. Karen Cain, a passenger in the other vehicle, died from her injuries. A jury convicted Sanders of failure
to stop at a stop sign and first-degree vehicular homicide by reckless driving, and he was sentenced to ten years

in prison and five years of probation.

PROCEDURAL HISTORY

Sanders was convicted by a jury of failure to stop at a stop sign and first-degree vehicular homicide by reckless
driving and received a sentence of ten years in prison followed by five years of probation. The habeas corpus
court granted relief on multiple independent grounds, including an inadequate opportunity to litigate
constitutional claims concerning a breathalyser test and several instances of ineffective assistance of trial
counsel. On appeal, the State failed to challenge one independent ground: counsel's failure to timely move for a
jury instruction on the lesser included offense of second-degree vehicular homicide. The Supreme Court

affirmed because that unchallenged ground independently required the judgment to stand.
DISPOSITION

affirmed
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