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SUMMARY

The Supreme Court of Hawai‘i considered whether the sale of a 1,040-acre parcel triggered a lessee’s

right of first refusal concerning a smaller half-acre parcel within it. The court adopted the minority

rule that, under the specific circumstances, the sale of the larger parcel manifested an intent to sell the

smaller parcel and triggered the right of first refusal. It reversed the Intermediate Court of Appeals’

judgment and remanded for further proceedings.
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The Hawai‘i Supreme Court granted certiorari from the Intermediate
Court of Appeals, which had affirmed the circuit court’s summary
judgment rulings concerning a lessee’s right of first refusal and denied

specific performance.

Summary judgment is reviewed de novo. Contract interpretation is
also reviewed de novo as a question of law.
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QUESTIONS PRESENTED

1. Whether the right of first refusal survived after expiration of the fixed term while Kutkowski remained

as a month-to-month holdover tenant.

2. Whether the sale of an undivided larger parcel containing the leased smaller parcel triggered the lessee’s

right of first refusal over the smaller parcel.

3. Whether specific performance was an available remedy and whether PPGC was required to offer the

property to Kutkowski on terms and conditions set by PPGC.

HOLDINGS

1. The right of first refusal survived into the month-to-month holdover period and remained enforceable

against PPGC as successor to the original licensor.

2. Under the circumstances of this case, the sale of the undivided larger parcel necessarily included the

smaller premises and triggered the right of first refusal.

3. PPGC could not avoid the right of first refusal by asserting that subdivision or conveyance of the half-
acre was legally impossible; the agreement required the licensor to offer the premises on terms and
conditions it set, which could account for subdivision, variance, condominium, or other implementation

options.

4. Specific performance was appropriate because PPGC, as successor licensor, was required to offer the

property to Kutkowski pursuant to the right of first refusal.

KEY QUOTATIONS

“The majority rule renders ROFR’s over smaller parcels illusory upon the lessor’s decision to include the

smaller parcel as part of a larger property sale to a third party, which does not enforce the parties’ bargain
for a ROFR.” (129 Haw. at 357)

“The decision to sell the whole was a decision to also sell the part; the ROFR was thus triggered.” (129 Haw.
at 358)

“The point is that PPGC could have, but did not, offer the half-acre, or any other parcel, to Kutkowski for
sale on terms and conditions set by PPGC.” (129 Haw. at 359)

FACTUAL BACKGROUND

Kutkowski leased a half-acre property with a house on Kaua‘i, which was part of an undivided 1,040-acre
parcel. A 1998 License Agreement granted him a right of first refusal to purchase the premises, and the
agreement provided that the right continued during a month-to-month holdover tenancy. While Kutkowski
remained in possession, Princeville Corporation began selling the entire 1,040-acre parcel to PPGC, sought
unsuccessfully to eliminate Kutkowski’s right of first refusal, and did not first offer the half-acre property to him.

The sale closed on March 17, 2005, and PPGC assumed the License Agreement and Kutkowski’s claim.



PROCEDURAL HISTORY

Kutkowski sued for specific performance of a right of first refusal in a license agreement after Princeville
Corporation sold an undivided 1,040-acre parcel containing the leased half-acre property to PPGC. The circuit
court held that the right of first refusal survived the holdover tenancy but was not triggered by the sale of the
larger parcel. The ICA affirmed, adopting the majority rule concerning sales of larger parcels. The Hawai‘i
Supreme Court reversed the ICA and remanded for further proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The circuit court must conduct further proceedings consistent with the opinion and require PPGC, as successor
licensor, to offer the half-acre property to Kutkowski on terms and conditions set by PPGC. The circuit court
should not establish the purchase price.
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