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SUMMARY

The California Supreme Court held that an agreement restricting the transfer or encumbrance of

specified real property could create an equitable mortgage when the parties intended the property to

secure a debt and the instrument was reasonably susceptible to that interpretation. The court further

held that the restraint on alienation did not invalidate the separate lawful security interest, and it

affirmed foreclosure.
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Defendants appealed from a judgment foreclosing an equitable
mortgage and ordering sale of the real property after the trial court
overruled their general demurrer and entered judgment following their

failure to answer.

The court reviewed whether the pleaded facts and the instrument were
legally sufficient to support an equitable mortgage and foreclosure; on
demurrer, the pleaded allegation of the parties' intended meaning was
accepted, subject to whether the instrument was reasonably susceptible

to that meaning.
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QUESTIONS PRESENTED

1. Whether the agreement restricting transfer or encumbrance of specified property created an equitable

mortgage or equitable lien securing the borrowers' debt.

2. Whether the pleaded allegation that the parties intended to create a security interest was a meaning to

which the agreement was reasonably susceptible.

3. Whether the transfer restriction was an invalid restraint on alienation that prevented foreclosure of the

security interest.

4. Whether the creation and foreclosure of the security interest remained lawful even if direct enforcement

of the promise not to transfer or encumber might be subject to separate limitations.

HOLDINGS

1. A written executory agreement sufficiently indicating an intention to make identified property security
for a debt creates an equitable lien or equitable mortgage enforceable against the property in the hands of
purchasers or encumbrancers with notice. The agreement at issue could create such a security interest

even though it was not a legally executed mortgage or deed of trust.

2. When the complaint pleads, and the defendants admit through demurrer and failure to answer, that the
parties intended to create a security interest, the relevant question is whether the instrument is
reasonably susceptible to that meaning, not whether that meaning appears from the instrument's face

alone.

3. The agreement's restriction on transfer was a restraint on alienation, but it was valid insofar as it
permitted the bank to accelerate the debt when the borrowers transferred or encumbered the property.

The restraint did not invalidate the separate lawful creation or foreclosure of the bank's security interest.

KEY QUOTATIONS

“[E]very express executory agreement in writing, whereby the contracting party sufficiently indicates an
intention to make some particular property, real or personal, or fund, therein described or identified, a
security for a debt or other obligation ... creates an equitable lien upon the property so indicated, which is
enforceable against the property in the hands not only of the original contractor, but of his ... purchasers or

encumbrancers with notice.” (61 Cal. 2d at 314)

“Accordingly, the question presented is not what meaning appears from the face of the instrument alone, but
whether the pleaded meaning is one to which the instrument is reasonably susceptible.” (61 Cal. 2d at 315)

“The creation of that interest was a separate lawful object of the agreement.” (61 Cal. 2d at 316)
FACTUAL BACKGROUND

Coast Bank made several loans to Burton and Donald Enright, who executed a promissory note. In a separate

recorded agreement, the Enrights promised not to transfer or encumber specified San Luis Obispo County



property without the bank's consent until their indebtedness was paid, and the agreement authorized acceleration
upon default. While part of the debt remained unpaid, the Enrights conveyed the property to Minderhout and
others without the bank's consent; the defendants admitted actual and constructive knowledge of the agreement.
The bank was unable to collect the accelerated unpaid balance and sought foreclosure of the equitable mortgage

it claimed the agreement created.

PROCEDURAL HISTORY

Coast Bank sued to foreclose an equitable mortgage allegedly created by an agreement restricting the borrowers'
transfer or encumbrance of specified property. The trial court overruled the defendants' general demurrer; when
they failed to answer, the court entered a foreclosure judgment and ordered sale under Code of Civil Procedure

section 585, subdivision 4. The defendants appealed, and the California Supreme Court affirmed.
DISPOSITION

affirmed
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