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SUMMARY

The Appellate Division, Second Department, reviewed an appeal from an order granting motions to
dismiss claims arising from the dissolution of a law firm. The court dismissed as academic the appeal
concerning claims against the Cantor defendants because that portion of the order had been vacated on
reargument, affirmed the dismissal of claims against the Boyd defendants, and awarded costs to those

defendants.
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DISPOSITION dismissed

PROCEDURAL POSTURE Plaintiff appealed from an order granting motions under CPLR

3211(a) to dismiss certain causes of action and the amended complaint

as asserted against specified defendants.

STANDARD OF REVIEW On a CPLR 3211(a)(1) motion, documentary evidence must utterly
refute the plaintiff's factual allegations and conclusively establish a
defense as a matter of law. On a CPLR 3211(a)(7) motion, the court
liberally construes the pleading, accepts alleged facts as true, affords
the plaintiff every favorable inference, and determines whether the
alleged facts fit within a cognizable legal theory. Where evidentiary
material is considered without converting the motion to summary
judgment, the question is whether the plaintiff has a cause of action,

rather than merely whether the plaintiff has stated one.
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QUESTIONS PRESENTED

1. Whether documentary evidence conclusively established that Mazzola was not a partner of Cantor,
Epstein & Mazzola, LLP, warranting dismissal of claims for breach of fiduciary duty and violation of
Partnership Law § 20(3) against him.

2. Whether the remaining claims asserted against the Boyd defendants adequately pleaded the required

elements or instead consisted of conclusory allegations insufficient under CPLR 3211(a)(7).

3. Whether the appeal from the portion of the order dismissing claims against the Cantor defendants was

academic after that portion of the order was effectively vacated upon reargument.

HOLDINGS

1. The appeal from the portion of the order dismissing the second, third, and fourth causes of action against
the Cantor defendants was dismissed as academic because that portion of the order was effectively

vacated upon reargument.

2. The January 1, 2013 agreement conclusively established that Mazzola was solely a salaried W-2
employee of CEM and had no equity interest; therefore, dismissal of the breach-of-fiduciary-duty and
Partnership Law § 20(3) claims against Mazzola was proper under CPLR 3211(a)(1).

3. The remaining claims against the Boyd defendants—including faithless servant, unjust enrichment,
corporate raiding, aiding and abetting breach of fiduciary duty, tortious interference with contract, and
unfair competition—were properly dismissed because they either failed to plead requisite elements or

rested on conclusory allegations lacking factual specificity.

4. Where a partnership agreement clearly sets forth the parties' terms, the agreement governs their
relationship rather than default provisions of the Partnership Law; absent a written agreement,
partnership status may be determined from the parties' conduct, intent, and relationship.

KEY QUOTATIONS

“In the agreement establishing a partnership, the partners can chart their own course” (at 2)



“Thus, the January 1, 2013 agreement utterly refuted Epstein's allegations that Mazzola was a partner of
CEM.” (at 3)

FACTUAL BACKGROUND

The action arose from the dissolution of Cantor, Epstein & Mazzola, LLP. Although Mazzola had previously
been associated with the firm, a January 1, 2013 agreement rendered a prior partnership agreement null and void
and made Mazzola solely a W-2 salaried employee with no equity interest in the firm. After Cantor announced in
2015 that he intended to leave, negotiations concerning a buyout and the firm's future failed, and attorneys
associated with the firm later left and solicited clients for a new firm. Epstein alleged that Cantor, with assistance
from Mazzola and the Boyd defendants, transferred most of the firm's clients to other firms.

PROCEDURAL HISTORY

Epstein commenced an action arising from the dissolution of a law firm, asserting claims including breach of
contract, breach of fiduciary duty, Partnership Law violations, conversion, unjust enrichment, corporate raiding,
aiding and abetting, unfair competition, and tortious interference. The Supreme Court, Kings County, granted the
Cantor defendants' motion to dismiss the second, third, and fourth causes of action and the Boyd defendants'
motion to dismiss the amended complaint insofar as asserted against them. While the appeal was pending, the
portion of the order concerning the Cantor defendants was effectively vacated upon reargument, so that portion

of the appeal was dismissed as academic; the order was affirmed insofar as reviewed.

DISPOSITION

dismissed
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