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SUMMARY

The Supreme Court of California held that a firearm sentencing enhancement under Penal Code
section 12022.53, subdivisions (d) and (e)(1), may be imposed on a gang-related aider and abettor
even when the actual shooter has not been convicted. The prosecution must prove that a principal
intentionally and personally discharged a firearm, proximately causing great bodily injury or death,
but need not prove the shooter's conviction. The court reversed the Court of Appeal's judgment and
remanded for further proceedings.
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PROCEDURAL POSTURE Garcia appealed from his murder conviction and firearm sentencing
enhancement. The California Supreme Court granted review of the
Court of Appeal's ruling reversing the enhancement and also reviewed
the denial of Garcia's habeas corpus petition.

STANDARD OF REVIEW De novo review of the statutory interpretation issue and the legal
sufficiency of the requirements for the sentencing enhancement.

PRECEDENTIAL VALUE Published California Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether Penal Code section 12022.53, subdivisions (d) and (e)(1), permits imposition of the firearm
enhancement on an aider and abettor when the actual shooter has not been convicted.

2. What the prosecution must plead and prove to impose the section 12022.53, subdivision (d),
enhancement vicariously on a gang-related aider and abettor.

HOLDINGS

1. A shooter's conviction is not required to impose Penal Code section 12022.53, subdivision (d),
vicariously on an aider and abettor under subdivision (e)(1). The prosecution must prove that a principal
intentionally and personally discharged a firearm and proximately caused great bodily injury or death,
but it need not prove that the principal shooter was convicted of the offense.

2. To impose the enhancement on a nonshooter aider and abettor, the prosecution must plead and prove: (1)
a principal committed an enumerated offense; (2) a principal intentionally and personally discharged a
firearm and proximately caused great bodily injury or death to a nonaccomplice during that offense; (3)
the defendant was a principal in the offense; and (4) the offense was committed for the benefit of, at the
direction of, or in association with a criminal street gang, with the requisite specific intent.

KEY QUOTATIONS

“We conclude that in order to find an aider and abettor—who is not the shooter—liable under section
12022.53, subdivision (d), the prosecution must plead and prove that (1) a principal committed an offense
enumerated in section 12022.53, subdivision (a), section 246, or section 12034, subdivision (c) or (d); (2) a
principal intentionally and personally discharged a firearm and proximately caused great bodily injury or
death to any person other than an accomplice during the commission of the offense; (3) the aider and abettor
was a principal in the offense; and (4) the offense was committed "for the benefit of, at the direction of, or in
association with any criminal street gang, with the specific intent to promote, further, or assist in any criminal
conduct by gang members"” (469-470)

“We hold only that a shooter's conviction is not required as proof of the firearm allegation.” (471)

FACTUAL BACKGROUND

During a drive-by shooting, Juan Fernando Galeana was shot and killed. Evidence showed that Salvador
Morales was the shooter and Arturo Garcia was the driver; Garcia admitted his involvement and confessed to the
police. Garcia was convicted of second degree murder as an aider and abettor, while Morales was acquitted. The
trial court imposed a 25-years-to-life firearm enhancement on Garcia under Penal Code section 12022.53.

PROCEDURAL HISTORY

Garcia was convicted in a court trial of second degree murder as an aider and abettor and received a 25-years-to-
life firearm enhancement under Penal Code section 12022.53, subdivision (d), through subdivision (e)(1). The
alleged shooter, Salvador Morales, was acquitted. The Court of Appeal reversed the enhancement finding on the



ground that no shooter had been convicted of personally discharging the firearm and denied Garcia's habeas
petition. The California Supreme Court reversed the Court of Appeal's judgment and remanded for further
proceedings.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for proceedings consistent with the opinion.
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