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SUMMARY

The Appellate Division, Third Department, reviewed a CPLR article 78 proceeding seeking to prohibit

the retrial of a defendant after a mistrial was declared over his objection. The court held that juror

misconduct and the resulting prejudice established manifest necessity for the mistrial, so double

jeopardy did not bar retrial. The petition was dismissed without costs.
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CPLR article 78 proceeding, initiated in the Appellate Division under
CPLR 506(b)(1), seeking a writ of prohibition to bar a retrial on the

ground that retrial would violate double-jeopardy protections.

The trial court's decision to grant a mistrial is reviewed for abuse of
discretion, with substantial deference given to the trial court's
assessment of juror credibility and the necessity of a mistrial. Retrial
after a defendant-objected-to mistrial is barred unless manifest
necessity existed or the ends of public justice otherwise would be
defeated.
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion in declaring a mistrial over petitioner's objection based on
juror misconduct.

2. Whether the mistrial was supported by manifest necessity such that a retrial was not barred by the

federal and state constitutional protections against double jeopardy.

3. Whether the trial court adequately considered alternatives to a mistrial, including further juror

questioning, alternate jurors, and curative instructions.

HOLDINGS

1. Retrial was not barred because the trial court's mistrial determination was supported by manifest
necessity.

2. Juror No. 5's repeated, willful disobedience of instructions, lack of candor during questioning, and

interference with jury independence constituted gross misconduct under CPL 280.10(2).

3. The trial court adequately considered and rejected alternatives to a mistrial, including additional

questioning, alternate jurors, additional admonitions, and curative instructions.

KEY QUOTATIONS

“Once the jury has been impaneled and sworn, if a court grants a mistrial "without the consent or over the
objection of a defendant, retrial is barred by double jeopardy protections unless there was manifest necessity

for the mistrial or the ends of public justice would otherwise be defeated"” (*1)

“Whether to grant a mistrial is a matter committed to the sound discretion of the trial court, but the court
must "consider alternatives to a mistrial and . . . obtain enough information so that it is clear that a mistrial is

actually necessary"” (*2)

“Under the circumstances presented, this pattern of conduct involving interference with the jury's
independence and repeated failures to follow "the most basic of jury instructions" amounts to gross

misconduct” (*3)

FACTUAL BACKGROUND

Petitioner was charged with second-degree murder arising from the 2014 death of his girlfriend. On the first day
of trial, after the jury had been sworn, juror No. 5 discussed with other jurors his belief that the prosecution was
politically motivated, possible plea negotiations, and the credibility of police officers. Several jurors heard or
discussed the remarks, failed to disclose them fully or timely, and expressed confusion and concern about the

case. After questioning the jurors, the trial court found that juror No. 5 had engaged in gross misconduct and that



the remaining jury was irreparably tainted, declared a mistrial, and rejected alternatives including further

questioning, alternate jurors, and curative instructions.

PROCEDURAL HISTORY

After the jury was sworn in petitioner's murder trial, the trial court declared a mistrial on the People's motion
based on juror misconduct and resulting prejudice to the People's case. The trial court denied petitioner's motion
to dismiss the indictment on double-jeopardy grounds, finding manifest necessity for the mistrial. Petitioner then
commenced this article 78 proceeding seeking prohibition of a retrial. The Appellate Division dismissed the

petition.
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