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SUMMARY

The California Court of Appeal, First Appellate District, Division Two, affirms the denial of Donald
Ray Hill Jr.’s petition for resentencing under Penal Code section 1172.6. Hill argued that the trial court
improperly relied on implied-malice principles and that the prosecution failed to prove beyond a
reasonable doubt that he was guilty of attempted murder under a currently valid theory. The opinion
addresses the effect of Senate Bills 1437 and 775, prior jury findings and a no contest plea, and the
applicable standards for section 1172.6 proceedings.
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DISPOSITION affirmed

PROCEDURAL POSTURE Hill appealed the Solano County Superior Court's denial of his petition

for resentencing under Penal Code section 1172.6 following an

evidentiary hearing.

STANDARD OF REVIEW Factual findings after a section 1172.6 evidentiary hearing are
reviewed for substantial evidence, application of those facts to the
statute is reviewed de novo, legal questions concerning the elements of
the offense are reviewed independently, and the determination whether

a prima facie showing was made is reviewed independently.
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QUESTIONS PRESENTED
1. Whether the trial court erred by analyzing Hill's section 1172.6 petition under implied-malice principles.

2. Whether Hill was eligible for section 1172.6 relief on count 2 when the jury was instructed on direct

aiding and abetting and intent to kill, but not on the natural and probable consequences doctrine.

3. Whether Hill was eligible for section 1172.6 relief on count 3 after pleading no contest to attempted

murder following a jury trial and reversal of the related murder conviction.

4. Whether any error at the evidentiary hearing required reversal.

HOLDINGS

1. Hill was ineligible for section 1172.6 relief on count 2 because the jury was not instructed on the natural
and probable consequences doctrine and instead was instructed on direct aiding and abetting and the

requirement that Hill and the perpetrator intend to kill the victim.

2. Hill was ineligible for section 1172.6 relief on count 3 because the record conclusively established that
he could still be convicted under current law and did not establish that he was convicted of attempted

murder under the natural and probable consequences doctrine.

3. The trial court's reliance on implied-malice principles did not require reversal because the denial of the
petition was legally correct, and appellate courts review the result rather than the trial court's reasoning.

KEY QUOTATIONS

“A defendant cannot use a section [1172.6] resentencing hearing to relitigate facts already determined,

whether by plea, admission, or verdict.” (at 15)
“The jury in this case was not instructed on the doctrine of natural and probable consequences.” (at 18)

“The record in this case does exactly that, showing conclusively that the prosecution was always and only
operating under the theory that Hill was guilty of the murder or attempted murder of Tereaun Berry under

principles of direct aiding and abetting.” (at 25)

FACTUAL BACKGROUND

In April 2014, Hill handed a gun to Timothy Mitchell, who, with Danny Jeffreys, walked behind a fence and
opened fire on a group of men across the street. Tereaun Berry was killed and his brother Trent Berry was
injured. Hill was convicted of first degree murder and attempted murder, but after the murder conviction was
reversed on direct appeal, he pleaded no contest to an attempted-murder count concerning Tereaun Berry while

retaining his attempted-murder conviction concerning Trent Berry.



PROCEDURAL HISTORY

Hill was convicted by a jury in 2015 of first degree murder and attempted murder. In 2018, the Court of Appeal
affirmed the attempted-murder conviction but reversed the murder conviction and remanded for retrial or
modification of the judgment. In 2019, Hill pleaded no contest to a newly added count of attempted
premeditated murder in exchange for dismissal of the murder count and concurrent life-with-parole sentences.
After Hill filed a section 1172.6 petition in 2022, the prosecution conceded that he had made a prima facie
showing, the trial court denied two prosecution motions for reconsideration, and the court denied the petition

after an evidentiary hearing.

DISPOSITION

affirmed
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