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SUMMARY

The Appellate Division, Second Department, affirmed an order denying leave to serve a late notice of
claim and dismissing a personal-injury action against a school principal and Rockland BOCES. The
court held that the defendants lacked actual knowledge of the essential facts constituting the claim, the
plaintiff lacked a reasonable excuse for the delay, infancy did not causally explain the delay, and the
defendants would be substantially prejudiced in defending the claim.
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DISPOSITION affirmed

PROCEDURAL POSTURE The plaintiff appealed from an order of the Supreme Court, Rockland
County, that denied her petition for leave to serve a late notice of claim
or to deem the notice timely served nunc pro tunc and granted the
defendants' motion to dismiss the personal-injury complaint for failure
to timely serve a notice of claim.

STANDARD OF REVIEW The court applied the statutory factors governing whether to grant
leave to serve a late notice of claim or deem a late notice timely served
nunc pro tunc, including actual knowledge of the essential facts,
reasonable excuse, infancy and its causal nexus to the delay, and
substantial prejudice.
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PARTIES "Jane Doe," v. Kimberly Taylor, Rockland County Board of
Cooperative Educational Services
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municipal liability personal injury civil procedure motions to dismiss appellate procedure

PRACTICE AREAS

municipal liability personal injury civil procedure

QUESTIONS PRESENTED

1. Whether the plaintiff satisfied the requirements of General Municipal Law § 50-e(5) for leave to serve a
late notice of claim or to deem the late notice timely served nunc pro tunc.

2. Whether the defendants acquired actual knowledge of the essential facts constituting the claim through
the employee's direct involvement in the alleged incident.

3. Whether the plaintiff demonstrated a reasonable excuse for failing to timely serve the notice of claim.

4. Whether the plaintiff's infancy and the defendants' lack of substantial prejudice supported late-notice
relief.

5. Whether dismissal of the personal-injury complaint for failure to timely serve a notice of claim was
proper.

HOLDINGS

1. Leave to serve a late notice of claim, or to deem the late notice timely served nunc pro tunc, was
properly denied because the plaintiff failed to establish the statutory factors supporting relief.

2. The direct involvement of Taylor, an employee of Rockland BOCES, in the incident itself, without more,
did not establish that the defendants had actual knowledge of the essential facts constituting the claim.

3. The plaintiff failed to demonstrate a reasonable excuse for failing to timely serve the notice of claim
because the proffered excuses were conclusory or contradicted by the record.

4. Although infancy is a factor in deciding whether to grant leave to serve a late notice of claim, the
absence of a causal nexus between the child's infancy and the delay militated against granting relief.

5. The plaintiff failed to make the required initial showing that the delay would not substantially prejudice
the defendants' ability to defend the claim.

KEY QUOTATIONS

“Actual knowledge of the essential facts constituting the claim means "knowledge of the facts that underlie
the legal theory or theories on which liability is predicated in the [proposed] notice of claim; the
[municipality] need not have specific notice of the theory or theories themselves"” (*2)

FACTUAL BACKGROUND



The plaintiff alleged that Kimberly Taylor, principal of the Hilltop School, physically assaulted and verbally
demeaned the plaintiff's child during a hallway encounter on February 28, 2014. Taylor was employed by the
Rockland County Board of Cooperative Educational Services. No incident report or other record describing the
facts underlying the proposed liability theories was provided to the defendants, and the defendants lacked an
opportunity to examine the child or document the alleged injuries near the time of the incident.

PROCEDURAL HISTORY

The alleged assault occurred on February 28, 2014. The plaintiff served a notice of claim on or about February
19, 2015, commenced the personal-injury action on or about March 6, 2015, and later commenced a General
Municipal Law § 50-e(5) proceeding for leave to serve a late notice of claim or to deem the notice timely served
nunc pro tunc. The Supreme Court denied the petition and dismissed the complaint, and the Appellate Division
affirmed insofar as appealed from.

DISPOSITION

affirmed
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