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SUMMARY

This is a concurring opinion by Chief Justice Saylor of the Supreme Court of Pennsylvania in an
appeal concerning the enforceability of an arbitration agreement that designated the National
Arbitration Forum after that forum had ceased administering consumer arbitrations. The concurrence
supports the result based on the agreement’s terms, the drafting party’s responsibility for the failed
forum designation, and concerns surrounding the National Arbitration Forum’s withdrawal from
consumer arbitration.
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QUESTIONS PRESENTED

1. Whether an arbitration agreement designating the National Arbitration Forum is enforceable when the
agreement was executed after NAF had withdrawn from administering consumer arbitrations.

2. Whether courts should enforce or otherwise reform a form arbitration contract when the designated
forum is unavailable because of the drafting party's negligence.

HOLDINGS

1. The concurrence supports the result that the arbitration agreement should not be enforced according to
its terms because the designated consumer arbitration forum was unavailable when the agreement was
made.

KEY QUOTATIONS

“it is not the courts’ role to compensate for the negligence of an entity presenting a form contract in a
consumer-oriented setting which this entity knew or should have known could not be enforced on its own
terms.” (slip op. at 1)

“reflexive adherence to the courts’ self-protective preferences for arbitration -- particularly relative to
agreements which are incapable of enforcement according to their own terms – would be problematic.” (slip
op. at 2)

FACTUAL BACKGROUND

The dispute concerned a consumer-oriented arbitration agreement that designated the National Arbitration
Forum (NAF) as the arbitration forum. The agreement was executed eight months after NAF had announced its
withdrawal from consumer arbitrations. Chief Justice Saylor also noted that NAF had entered into a consent
decree with a state attorney general after allegations that it colluded with businesses in disputes involving
consumers.

PROCEDURAL HISTORY

The Cumberland County Court of Common Pleas entered an order dated September 13, 2012. The Superior
Court affirmed that order on December 19, 2013. The listed corporate defendants appealed to the Supreme Court
of Pennsylvania, where Chief Justice Saylor filed this concurring opinion supporting the result reached by the
Court.
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