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SUMMARY

The Nebraska Supreme Court affirmed a jury verdict awarding First National Bank North Platte a

deficiency judgment against Jose and Christina Cardenas and their limited liability company following

trustee sales of secured real property. The court held that the borrowers’ failure to move for a new trial

precluded appellate review of excessive damages, although the sufficiency of the evidence remained

reviewable. The court also upheld the refusal to give requested jury instructions concerning farm

mediation, the right to cure defaults, and foreclosure sale bidding requirements.
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affirmed

Appeal from a consolidated deficiency action following the bank's
nonjudicial trustee sales of real property securing the borrowers' loans.
After a jury returned a verdict for the bank, the borrowers appealed,
challenging the sufficiency of the evidence, the damages, and the

refusal to give requested jury instructions.

A jury verdict will be set aside for insufficient evidence only if clearly
wrong; the evidence is viewed most favorably to the successful party,
with evidential conflicts resolved and reasonable inferences drawn in
that party's favor. The correctness of a jury instruction is a question of
law reviewed independently. Appellate review of inadequate or
excessive damages following a jury trial requires a motion for new
trial under Neb. Rev. Stat. § 25-1912.01(2) (Reissue 2016).
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QUESTIONS PRESENTED

1. Whether the borrowers could obtain appellate review of their claim that the jury awarded excessive

damages when they failed to file a motion for new trial.
2. Whether sufficient evidence supported the jury's deficiency verdict.

3. Whether the trial court erred by refusing to instruct the jury on the bank's alleged duty under the Farm

Mediation Act to provide notice of mediation.

4. Whether the trial court erred by refusing to instruct the jury that the borrowers had a right to cure
defaults under the Nebraska Trust Deeds Act.

5. Whether the trial court erred by refusing to give the borrowers' proposed instruction concerning the

bank's alleged failure to bid fair market value at the trustee's sales.

HOLDINGS

1. When an action has been tried before a jury, a motion for new trial is a prerequisite to appellate review
of inadequate or excessive damages; because the borrowers did not file one, their excessive-damages

claim was not properly before the court.
2. The evidence was sufficient to support the jury's $171,162.66 deficiency verdict for the bank.

3. The trial court properly refused to instruct the jury on the alleged failure to provide notice of mediation

because the instruction was not warranted by the evidence.

4. The trial court properly refused the requested right-to-cure instructions because they were not correct
statements of law and were not supported by the evidence.

5. The trial court properly refused the borrowers' proposed instruction stating that a below-market trustee-

sale bid absolutely barred a deficiency judgment.

KEY QUOTATIONS

“When an action has been tried before a jury a motion for a new trial shall not be a prerequisite to obtaining
appellate review of the sufficiency of the evidence, but a motion for a new trial shall be a prerequisite to

obtaining appellate review of the issue of inadequate or excessive damages.” (503)

“A tender of payment is more than being “willing and able” to pay. It is “an offer to perform, coupled with
the present ability of immediate performance, which, were it not for the refusal of cooperation by the party to

whom tender is made, would immediately satisfy the condition or obligation for which the tender is made.””
(512)



“Because a general verdict does not specify the basis for an award, Nebraska law presumes that the winning

party prevailed on all issues presented to the jury.” (516)

FACTUAL BACKGROUND

The Cardenases obtained multiple loans from First National Bank North Platte secured by their Nebraska real
property through deeds of trust. After the borrowers moved to Kentucky, failed to make payments, and were
unable to sell the property, the bank sent notices of default and sold the house tract and the barn and pasture
tracts at trustee's sales. The bank then sought a deficiency judgment, and the jury awarded $171,162.66 after

considering the indebtedness, sale proceeds, and property value.

PROCEDURAL HISTORY

First National Bank North Platte filed two deficiency actions in the Lincoln County District Court after
conducting trustee's sales of the borrowers' property; the actions were consolidated and tried to a jury. The jury
awarded the bank $171,162.66, and the district court entered judgment on the verdict. The borrowers did not file

a motion for new trial but timely appealed.
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