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SUMMARY

The Supreme Court of Mississippi reviewed Kimble Peter Smith's convictions for sexual battery and

touching and handling a child for lustful purposes. The court rejected challenges to the sufficiency and

weight of the evidence, the denial of a mistrial after an unedited videotape question was briefly heard,

and the admission or qualification of forensic-interviewing expert testimony. The court emphasized

that several evidentiary arguments were unpreserved because Smith did not object at trial.
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affirmed

Smith appealed his Pike County Circuit Court convictions for sexual
battery and touching and handling a child for lustful purposes,
challenging the sufficiency and weight of the evidence, the denial of a
mistrial after an improperly edited videotape was played to the jury,

and the admission of expert testimony from forensic interviewers.

A judgment notwithstanding the verdict is reviewed for abuse of
discretion, with the sufficiency question being whether, viewing the
evidence in the light most favorable to the prosecution, any rational
trier of fact could find every essential element beyond a reasonable
doubt. A denial of a motion for new trial based on the weight of the
evidence is reviewed for abuse of discretion and will be disturbed only
when the verdict is so contrary to the overwhelming weight of the
evidence that allowing it to stand would sanction an unconscionable

injustice. The denial of a mistrial and the qualification of expert



witnesses are also reviewed for abuse of discretion, with the expert-

qualification ruling disturbed only upon clear abuse of discretion.
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QUESTIONS PRESENTED

1. Whether the evidence was legally sufficient to support Smith's convictions for sexual battery and

touching and handling a child for lustful purposes.
2. Whether the jury's verdict was against the overwhelming weight of the evidence.

3. Whether the trial court abused its discretion by denying a mistrial after the jury heard an improperly

unedited question on a videotape concerning Smith's possible similar conduct with other children.

4. Whether the trial court erred in admitting testimony from Keith Stovall and Bente' Hess as experts in
forensic interviewing and allowing testimony concerning the consistency and credibility of the children's

interviews.

HOLDINGS

1. The evidence was sufficient to support both convictions because, viewing the evidence in the light most
favorable to the prosecution, a rational trier of fact could find beyond a reasonable doubt that Smith

committed the charged acts and that every essential element of each offense was established.

2. The circuit court did not abuse its discretion in denying Smith's motion for a new trial because the
verdict was not so contrary to the overwhelming weight of the evidence that allowing it to stand would

sanction an unconscionable injustice.

3. The trial court properly denied the motion for mistrial because the jury heard only the objectionable
question, not the answer, and the court admonished the jury to disregard the question and draw no
inference from it.

4. The challenge to Stovall's and Hess's qualifications and opinions was procedurally barred because Smith
did not object at trial and stipulated that Hess was an expert. In any event, testimony concerning the
credibility or reliability of the interviews, as distinguished from direct opinions about the children's
veracity, was properly admitted under the circumstances.

KEY QUOTATIONS



“Therefore, a rational trier of fact could find the testimony of Joan and Karen, which was corroborated by

their prior statements to the elementary school principal, an investigating officer, and experts in the field of
child sexual abuse, all of whom interviewed the girls, was sufficient to establish beyond a reasonable doubt
that the accused committed the acts charged and that the essential elements of each count were established

beyond a reasonable doubt.” (832)

“Evidence that the interviews were credible, i.e. capable of being believed, was properly admitted. On the
other hand, comments about a witness' veracity, i.e. truthfulness, will generally be inadmissible, because of its

"dubious competency."” (839)

FACTUAL BACKGROUND

Smith took fifteen-year-old Joan and eleven-year-old Karen with him in a vehicle after representing that he was
taking them to Wal-Mart. He separated Joan from the others and sexually touched and penetrated her on a
secluded road, and later touched Karen and proposed a sexualized game. The girls subsequently reported the
events to a school principal and police, and their accounts were described as consistent by investigating

witnesses and forensic interviewers.

PROCEDURAL HISTORY

Smith was indicted in Pike County on two sexual-offense counts, convicted by a jury on February 26, 2003, and
sentenced to consecutive terms of thirty years and twenty years. The circuit court denied his motion for a new

trial or judgment notwithstanding the verdict. The Mississippi Supreme Court affirmed.
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