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SUMMARY

The Supreme Court of North Dakota affirmed summary judgment dismissing Schipper Construction's
quantum meruit claim based on rescission at law of its contracts with American Crystal Sugar
Company. The court held that Schipper failed to present evidence that it gave American clear,
unambiguous, and unequivocal notice of rescission as required by N.D.C.C. § 9-09-04. The court
affirmed an award of $45,601.63, plus prejudgment interest and costs, on Schipper's contract-related
claim.
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DISPOSITION affirmed

PROCEDURAL POSTURE Schipper appealed from a judgment awarding it $45,601.63 plus
prejudgment interest and costs on its contract claim and dismissing its
alternative quantum meruit claim on summary judgment.

STANDARD OF REVIEW Summary judgment is reviewed de novo on the record. The evidence
is viewed in the light most favorable to the nonmoving party, with all
favorable reasonable inferences, and summary judgment is proper
when there is no genuine issue of material fact and the moving party is
entitled to judgment as a matter of law.

PRECEDENTIAL VALUE Published North Dakota Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether the district court properly granted summary judgment dismissing Schipper's quantum meruit
claim based on legal rescission of the contracts.

2. Whether Schipper's two letters constituted clear, unambiguous, and unequivocal notice of rescission
sufficient to satisfy N.D.C.C. § 9-09-04.

HOLDINGS

1. Summary judgment dismissal was proper because Schipper failed to present evidence raising a genuine
issue of material fact that it had given American notice of rescission, a prerequisite to maintaining an
action at law based on rescission.

2. Neither Schipper's January 11, 2000 letter nor its February 20, 2001 letter conveyed a clear,
unambiguous, and unequivocal intention to rescind the contracts.

KEY QUOTATIONS

“A notice of rescission must be clear, unambiguous and unequivocal.” (758 N.W.2d at 747)

“A fair reading of these letters reveals neither can be possibly construed as a rescission.” (758 N.W.2d at
748)

FACTUAL BACKGROUND

American hired Schipper through a bidding process to perform maintenance and dirt-moving work for dikes at
two ponds at its Drayton plant. The contracts priced the work by cubic yard, but American later determined
Schipper had moved substantially less dirt than the quantities reflected in Schipper's invoices and concluded that
only $45,601.63 remained owing. Schipper later submitted a final billing based on time and materials and sought
additional compensation, ultimately asserting breach-of-contract and alternative quantum meruit theories.
Schipper relied on two letters as notices of rescission, but the letters discussed project status, quantities,
equipment, hours, and compensation rather than clearly rescinding the contracts.

PROCEDURAL HISTORY

Schipper sued American for additional compensation for earthmoving and dike-building work. The district court
rejected Schipper's contract construction, awarded compensation on a cost-per-unit basis after trial, and granted
partial summary judgment dismissing the quantum meruit claim because Schipper had not shown rescission of
the contracts or prompt action to rescind. Schipper appealed.

DISPOSITION

affirmed
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