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SUMMARY

The Appellate Division, Second Department affirmed orders awarding the mother sole legal custody of
the parties' child and dismissing the father's petition for sole legal and residential custody. The court
held that deterioration of the parties' relationship constituted a change in circumstances making joint
decision-making untenable, and that the custody determination was supported by a sound and
substantial basis in the record.
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DISPOSITION affirmed

PROCEDURAL POSTURE The father appealed from a Family Court order granting the mother's
petition to modify custody and awarding her sole legal custody, and
from an order dismissing his petition seeking sole legal and residential
custody.

STANDARD OF REVIEW A custody determination based substantially on the hearing court's
assessment of witness credibility will not be disturbed unless it lacks a
sound and substantial basis in the record.

PRECEDENTIAL VALUE Published opinion

PARTIES Bradley H. Smallberg v. Rebecca M. Meguira
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PRACTICE AREAS

family law custody and visitation

QUESTIONS PRESENTED

1. Whether the evidence established a subsequent change in circumstances requiring modification of the
existing joint legal custody arrangement.

2. Whether Family Court's award of sole legal custody to the mother, while maintaining her residential
custody, had a sound and substantial basis in the record and served the child's best interests.

3. Whether the father's remaining appellate contention was preserved for review.

HOLDINGS

1. Modification of an existing custody arrangement requires a showing of a subsequent change in
circumstances such that modification is necessary to protect the child's best interests.

2. The award of sole legal custody to the mother and maintenance of her residential custody was supported
by a sound and substantial basis in the record and was in the child's best interests.

3. The father's remaining contention was unpreserved for appellate review.

KEY QUOTATIONS

“In order to modify an existing custody arrangement, there must be a showing of a subsequent change in
circumstances so that modification is required to protect the best interests of the child” ([*1])

“The paramount concern when making such a determination is the best interests of the child under the totality
of the circumstances” ([*1])

FACTUAL BACKGROUND

The parties were divorced in 2014 and had one child, born in 2012. Their judgment of divorce provided for joint
legal custody, with residential custody to the mother and parental access to the father. Evidence showed that the
parties' relationship had deteriorated to the point that joint decision-making was untenable, and that the mother
was better suited to promote stability in the child's life.

PROCEDURAL HISTORY

The parties' 2014 judgment of divorce awarded joint legal custody to both parents, residential custody to the
mother, and parental access to the father. The mother petitioned in 2018 for sole legal custody, and the father
petitioned in 2019 for sole legal and residential custody. After a hearing and an in camera interview with the
child, Family Court awarded the mother sole legal custody and dismissed the father's petition. The Appellate
Division affirmed both orders.

DISPOSITION



affirmed
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