UNITED STATES DISTRICT COURT FOR THE DISTRICT OF VERMONT

Misty Blanchette Porter, M.D. v. Dartmouth-Hitchcock Medical

Center et al.

Porter - No. 2:17-cv-194-kjd - Decided November 26, 2025

SUMMARY

The United States District Court for the District of Vermont denied Dartmouth Health’s Rule 59

motion for a new trial limited to damages. The court rejected challenges concerning the timeliness of

the plaintiff’s damages expert disclosures, jury instructions on mitigation and lost earnings, exclusion

of a handwritten damages calculation, and use of a severance offer in closing argument. The court

concluded that no error resulted in a seriously erroneous verdict or miscarriage of justice.
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Defendants moved under Federal Rule of Civil Procedure 59 for a new
trial limited to damages after a jury trial in which Plaintiff received an

economic-damages award. The court denied the motion.

A Rule 59 motion for a new trial should ordinarily be granted only
when the jury reached a seriously erroneous result or the verdict is a
miscarriage of justice. The evidence is viewed in the light most
favorable to the nonmoving party. Jury-instruction challenges are
reviewed by examining the charge as a whole and determining
whether any error was prejudicial. Evidentiary rulings are reviewed for
error warranting a new trial, including whether exclusion was justified
under Federal Rule of Evidence 403.
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QUESTIONS PRESENTED

1. Whether alleged untimely supplementation of Plaintiff's damages expert's reports warranted exclusion of

the expert's testimony or a new trial under Rules 26, 37, and 59.

2. Whether the jury instructions adequately explained the treatment of Plaintiff's University of Vermont

Medical Center earnings in calculating lost-earnings damages.

3. Whether the court erred by excluding a handwritten note containing alternative damages calculations as

substantive evidence or as a demonstrative exhibit.

4. Whether the court improperly restricted Defendants' closing argument concerning a severance offer as a

means of mitigating damages.

HOLDINGS

1. The alleged untimely supplemental disclosures did not warrant a new trial. Defendants waived their
timeliness objection to the August 2024 report by failing to object on Rules 26 and 37 grounds when the
evidence was offered, and, in any event, the supplemental disclosures were substantially justified or
harmless under Rule 37.

2. The jury instructions adequately explained the calculation of lost-earnings damages, and any deficiency
would not have prejudiced Defendants. The phrase lost income or lost earnings necessarily excludes
earnings Plaintiff actually received from UVMMC.

3. The court properly excluded the handwritten note containing alternative damages calculations from
evidence and as a demonstrative exhibit because it did not fairly or accurately represent the expert's

testimony and posed a danger of confusing or misleading the jury.

4. Defendants were not entitled to a new trial based on an alleged restriction concerning the severance offer
because the court issued no express ruling barring the proposed argument, and Defendants affirmatively

represented that they would not use the offer to argue for a reduction in damages.

KEY QUOTATIONS

“A district court ordinarily should not grant a new trial unless it is convinced that the jury has reached a

seriously erroneous result or that the verdict is a miscarriage of justice.” (Analysis § I)

“Rule 26(e) “does not grant a license to supplement a previously filed expert report because a party wants to,
but instead imposes an obligation to supplement the report when a party discovers the information it has

disclosed is incomplete or incorrect.”” (Analysis § I)

“Courts have long required that summary charts fairly represent and summarize the evidence upon which
they are based.” (Analysis § 11I)



“For the reasons explained above, Dartmouth Health’s Motion for a New Trial Related to Damages Issues
(Doc. 308) is DENIED.” (Conclusion)

FACTUAL BACKGROUND

Plaintiff Dr. Misty Blanchette Porter claimed economic damages arising from the termination of her employment
with Dartmouth Health. Her damages expert, Dr. Bancroft, prepared supplemental calculations incorporating
later information about Plaintiff's continued employment and earnings at the University of Vermont Medical
Center, salary freezes, a tuition credit, and her work schedule. At trial, the jury awarded $1,000,000 in economic

damages, and Defendants challenged the damages proceedings through a Rule 59 motion.

PROCEDURAL HISTORY

The district court initially granted summary judgment to Dartmouth Health on all claims on November 4, 2020.
The Second Circuit later vacated the judgment as to disability discrimination, whistleblower discrimination, and
wrongful-discharge claims and remanded for trial. After trial, Defendants moved for a damages-limited new
trial, arguing errors involving expert disclosure, jury instructions, exclusion of an expert's handwritten

calculations, and closing-argument restrictions. The district court denied the motion.
DISPOSITION

denied
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