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SUMMARY

The Supreme Court of California considered whether a prior conviction for oral copulation with a
child under 14 qualified as a strike under the Three Strikes law, whether California Penal Code section
667.71 permitted a separate sentence for each new qualifying conviction, and whether both sentencing
schemes applied. The court concluded that the prior conviction was a strike, section 667.71 authorized
a separate term for each new qualifying conviction, and both statutes applied in determining the
sentence.
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QUESTIONS PRESENTED

1. Whether Murphy's prior conviction for oral copulation with a child under 14 constituted a serious felony
and therefore a strike under the Three Strikes law.

2. Whether Penal Code section 667.71 authorizes a separate 25-years-to-life term for each new qualifying
conviction sustained in one proceeding.

3. Whether a defendant meeting the criteria of both the Three Strikes law and Penal Code section 667.71
may be sentenced under both statutes.

4. Whether Penal Code section 654 prohibits applying both recidivist sentencing provisions.

5. Whether the Three Strikes law requires the section 667.71 term to be tripled.

HOLDINGS

1. A conviction for oral copulation with a child under 14 years of age by a person more than 10 years older
than the child is a lewd or lascivious act within Penal Code section 1192.7, subdivision (c)(6), and
therefore qualifies as a serious felony and a strike under the Three Strikes law.

2. Penal Code section 667.71 authorizes a separate consecutive sentence of 25 years to life for each new
qualifying conviction.

3. A defendant who meets the requirements of both statutes must be sentenced under both the Three Strikes
law and Penal Code section 667.71; Penal Code section 654 does not bar their combined application.

KEY QUOTATIONS

“We conclude that defendant's prior conviction under section 288a constitutes a strike, that section 667.71
authorizes imposition of a term for each of his new qualifying convictions, and that his sentence for each new
conviction should be determined by applying the provisions of both the Three Strikes law and the habitual
sexual offender statute.” (at 390)

“Thus, we conclude that the trial court correctly found defendant's prior conviction under section 288a,
subdivision (c), to be a strike under the Three Strikes law.” (at 396)

“Following Jenkins, we therefore conclude that section 667.71 authorizes separate consecutive sentences of
25 years to life for each of defendant's new convictions.” (at 400)

“Thus, the Legislature has expressly indicated that where a defendant has a qualifying prior felony
conviction, the sentencing provisions of the Three Strikes law not only must be applied, they must be applied
in addition to any other punishment provisions.” (at 403)

FACTUAL BACKGROUND

The information charged Floyd E. Murphy, Jr., with two counts of committing lewd or lascivious acts on a child
under 14. It alleged that Murphy had two qualifying prior convictions, one for oral copulation with a child under



14 under Penal Code section 288a, subdivision (c), and one for violating section 288, subdivision (a), and that
these convictions made him a habitual sexual offender. Murphy admitted the prior convictions, and the trial court
imposed consecutive 25-years-to-life terms under both the Three Strikes law and Penal Code section 667.71.

PROCEDURAL HISTORY

An information charged two lewd-or-lascivious-act counts and alleged two prior qualifying convictions,
including oral copulation with a child under 14 and a section 288 conviction. Defendant admitted the prior
convictions after the jury returned guilty verdicts. The trial court imposed an unstayed aggregate sentence of 50
years to life. The Court of Appeal rejected defendant's principal statutory arguments but remanded for
resentencing on other matters. The Supreme Court affirmed the Court of Appeal's judgment and remanded for
further proceedings consistent with its opinion.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The judgment of the Court of Appeal was affirmed, and the case was remanded to that court for further
proceedings consistent with the Supreme Court's opinion, including consideration of consecutive-sentencing and
other sentencing issues identified by the Court of Appeal.
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