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SUMMARY

The Appellate Division, Third Department affirmed a Family Court order awarding the paternal
grandmother sole legal custody and primary physical placement of a child. The court held that the
parents’ instability, incarceration, mental-health issues, criminal history, and limited involvement in
the child’s care established extraordinary circumstances and that custody with the grandmother was in
the child’s best interests. The court also upheld the parenting-time determination and dismissed as
moot the challenge to an expired order of protection.
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DISPOSITION affirmed

PROCEDURAL POSTURE Father appealed from a Family Court order that dismissed his custody
applications, awarded the paternal grandmother sole legal custody and
primary physical placement of the child, granted the father and mother
parenting time as mutually agreed upon, and issued orders of
protection.

STANDARD OF REVIEW Custody determinations and parenting-time schedules will not be
disturbed when supported by a sound and substantial basis in the
record; the appellate court accords deference to Family Court's factual
findings and credibility determinations. Whether an order-of-
protection challenge is moot is reviewed based on whether the order
expired and whether its underlying findings remain challenged.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether the paternal grandmother established extraordinary circumstances sufficient to overcome the
parents' superior custodial claim and obtain standing for a best-interests custody determination.

2. Whether awarding the paternal grandmother sole legal custody and primary physical placement was in
the child's best interests.

3. Whether Family Court properly awarded the father parenting time as mutually agreed upon rather than
establishing a structured schedule.

4. Whether the father's challenge to the two-year order of protection in favor of the grandmother remained
justiciable after the order expired.

HOLDINGS

1. The grandmother established extraordinary circumstances because the mother lacked a stable home, the
father had chronic mental illness and a lengthy criminal history, the father failed to provide
educationally for the child, and the child had resided with the grandmother for most of his life.

2. Awarding the grandmother sole legal custody and primary physical placement was in the child's best
interests.

3. Family Court properly awarded the father parenting time as mutually agreed upon rather than imposing a
structured schedule.

4. The challenge to the two-year order of protection was moot because the order expired by its own terms
and the father did not challenge the underlying family-offense findings.

KEY QUOTATIONS

“A parent has a claim of custody to his or her child that is superior to all other persons, unless a nonparent
establishes that there has been surrender, abandonment, persistent neglect, unfitness, an extended disruption
of custody or other like extraordinary circumstances” ([*2])

“A grandparent, in particular, may make the requisite showing of extraordinary circumstances sufficient to
confer upon him or her standing to seek custody by establishing that there has been an extended disruption of
custody, which is defined, in relevant part, as a prolonged separation of the respondent parent and the child
for at least 24 continuous months during which the parent voluntarily relinquished care and control of the
child and the child resided in the household of the petitioner grandparent” ([*2]-[*3])



“Family Court has broad discretion to develop a parenting time schedule in the best interests of the child, and
we will not disturb such determination unless it lacks a sound and substantial basis in the record” ([*5])

FACTUAL BACKGROUND

The child was born in 2016 and has lived primarily with his paternal grandmother since shortly after birth. The
mother had unstable housing and provided little medical, educational, or financial support, while the father was
incarcerated for much of the child's early life, had a criminal history and untreated mental-health diagnoses,
failed to participate consistently in the child's schooling and visitation, and was convicted of endangering the
child's welfare after using corporal punishment. The grandmother provided the child's housing, financial support,
medical care, schooling, and day-to-day care. Family Court found extraordinary circumstances and determined
that custody with the grandmother served the child's best interests.

PROCEDURAL HISTORY

The father and mother filed custody and family-offense petitions concerning their child. The paternal
grandmother later commenced a custody proceeding, and the Department of Social Services filed neglect
petitions against both parents. After a multiday fact-finding hearing, Family Court awarded the grandmother sole
legal custody and primary physical placement, allowed parenting time for both parents as mutually agreed upon,
and issued orders of protection. The father appealed, while the mother and the attorney for the child supported
affirmance.

DISPOSITION

affirmed
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