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SUMMARY

The Supreme Court of South Dakota affirmed dismissal with prejudice of Jenco, Inc.'s breach-of-

insurance-contract action for failure to prosecute and failure to comply with an order requiring

substitution of counsel. The court held that Jenco did not establish good cause for its approximately

two-and-one-half-year period of inactivity and that the trial court acted within its discretion. The court

also affirmed denial of Jenco's motion for reconsideration.
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Jenco appealed the trial court's dismissal with prejudice of its
insurance-breach action for failure to prosecute and failure to comply
with a court order requiring substitute counsel, as well as the denial of

its motion for reconsideration.

A dismissal for failure to prosecute and the denial of reconsideration
are reviewed for abuse of discretion. The court will not reverse if a
judicial mind, in view of the law and circumstances, could reasonably

have reached the challenged conclusion.
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Jenco, Inc., successor to St. Goliard's Investment Co., a South Dakota
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QUESTIONS PRESENTED

1. Whether the trial court abused its discretion by dismissing Jenco's action with prejudice for failure to
prosecute under SDCL 15-11-11 and SDCL 15-6-41(b).

2. Whether the trial court abused its discretion by denying Jenco's motion for reconsideration based on its

contention that the allegedly missing witness was available.

HOLDINGS

1. The trial court did not abuse its discretion by dismissing Jenco's action with prejudice. Jenco failed to
show good cause for approximately two and one-half years of inactivity and failed to comply with the

order to obtain substitute counsel.

2. The trial court did not abuse its discretion by denying Jenco's motion for reconsideration.

KEY QUOTATIONS

“As we noted in Storm, a court order is not an "invitation, request or even [a] demand; they are mandatory.
Those who totally ignore them ... should not be heard to complain that a sanction was too severe."” (666
N.W.2d at 768)

FACTUAL BACKGROUND

Approximately $13,000 in cash was stolen from a casino operated by Jenco, and Jenco asserted that casino
employee Dianne Iverson was involved. Jenco terminated Iverson, submitted an employee-dishonesty insurance
claim to United Fire, and sued after United Fire denied the claim. After the trial court ordered Jenco to obtain
substitute counsel because its attorney had a conflict of interest, Jenco took no action for approximately two and

one-half years and did not obtain substitute counsel until shortly before the dismissal hearing.

PROCEDURAL HISTORY

Jenco filed an insurance claim after cash was stolen from its casino and sued United Fire after the insurer denied
the claim. After a status hearing, the trial court ordered Jenco to obtain new counsel because its attorney had a
conflict of interest. Jenco took no action for approximately two and one-half years, after which United Fire
moved to dismiss. The trial court dismissed the action with prejudice under SDCL 15-11-11 and SDCL 15-6-

41(b), and denied reconsideration. The South Dakota Supreme Court affirmed.

DISPOSITION

affirmed
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