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SUMMARY

The Vermont Supreme Court held that whether an attorney’s-fees provision in invoices materially

alters a sales contract between merchants under 9A V.S.A. § 2-207 is a fact-specific question requiring

consideration of the circumstances of the transaction. The court remanded for findings on whether the

grain supplier was entitled to attorney’s fees, while affirming the damages calculation, dismissal of the

farm’s water-use counterclaim, and personal liability of Jay Boissonneault.
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Both parties appealed from a bench-trial judgment in a collection
action. The grain supplier challenged the denial of attorney's fees;
defendants cross-appealed the damages calculation, dismissal of their
water-use counterclaim, and finding of personal liability against Jay
Boissonneault.

The court reviewed factual findings in the light most favorable to the
prevailing party and affirmed findings supported by credible evidence.
Conclusions of law were upheld when reasonably supported by the
findings, while interpretation of 9A V.S.A. § 2-207 was reviewed

without deference.
Published Vermont Supreme Court opinion; precedential.
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QUESTIONS PRESENTED

1. Whether an attorney's-fee provision included in invoices became part of the parties' contract under 9A
V.S.A. § 2-207.

2. Whether the attorney's-fee provision materially altered the parties' sales contract as a matter of law or

whether material alteration presented a factual question.

3. Whether the trial court improperly calculated damages by including amounts relating to grain purchased
in 2014.

4. Whether defendants were entitled to recover damages for water removed by plaintiff from a pond on

leased farmland.

5. Whether Jay Boissonneault was personally liable for the company's grain debt.

HOLDINGS

1. The parties were merchants for purposes of the UCC, and § 2-207(2)(b) applied to the agreement for the

purchase of grain.

2. Whether an additional term, including an attorney's-fee provision, materially alters a sales contract
between merchants under § 2-207(2)(b) is a question of fact determined from the circumstances of the

particular case.

3. Because consent to an additional term is presumed when no timely objection is made, the party opposing
inclusion bears the burden of demonstrating surprise or hardship sufficient to establish a material

alteration.

4. The damages calculation was proper because the amount owed for 2014 grain had been paid in January
2015 and was not included in the award.

5. Defendants were not legally entitled to damages for water removed from the pond because their lease

did not give them exclusive control over the water and the landowner had authorized plaintiff's use.

6. The court would not disturb the finding of Jay Boissonneault's personal liability because he invited the

alleged error by asserting below that he, rather than the corporation, was responsible for the grain orders.

KEY QUOTATIONS

“Accordingly, we hold that the test for a material alteration under 9A V.S.A. § 2- 207 is whether the

additional term would result in surprise or hardship to the non-assenting party.” (Y 11)

“We adopt the majority approach and hold that the question of whether additional terms, including attorney’s
fees provisions, materially alter a sales contract between merchants under § 2-207(2)(b) is a question of fact
to be determined under the circumstances of the particular case.” (Y 15)



“The invited error doctrine holds that an action induced by an appellant cannot ordinarily be a ground of
error.” (Y 18)

FACTUAL BACKGROUND

Bourdeau Bros. supplied grain to Jay Boissonneault and Boissonneault Family Farm, Inc. under an oral
agreement beginning in 2012. Each delivery was accompanied by an invoice containing finance-charge and
attorney's-fee language; defendants paid the invoiced amounts until they stopped paying in 2015. The trial court
found defendants owed $27,564.97 for grain delivered in 2015, dismissed defendants’ counterclaim concerning

water taken from a pond, and held Jay Boissonneault personally liable.

PROCEDURAL HISTORY

Bourdeau Bros. sued for unpaid grain bills and later added Jay and Cathy Boissonneault and Boissonneault
Family Farm, Inc. as defendants. After a two-day bench trial, the trial court dismissed the claims against Cathy
Boissonneault, awarded Bourdeau Bros. $27,564.97 including interest, denied attorney's fees, dismissed
defendants' counterclaim for water-related damages, and found Jay Boissonneault personally liable. The Vermont

Supreme Court remanded solely for further findings concerning attorney's fees and otherwise affirmed.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for the trial court to make factual findings and reconsider whether Bourdeau Bros. is entitled to

attorney's fees under the invoice provision. The judgment is otherwise affirmed.
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