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SUMMARY

The Tennessee Supreme Court held that Tennessee Code Annotated section 29-26-121(a)(1) requires

plaintiffs asserting a health care liability claim to provide pre-suit notice before filing each complaint,

including a complaint refiled after voluntary dismissal. The Court further held that failure to provide

the required notice warrants dismissal without prejudice. The Court reversed the Court of Appeals and

dismissed the action without prejudice.
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The Tennessee Supreme Court granted the defendants' application for
permission to appeal under Tennessee Rule of Appellate Procedure 11
after the Court of Appeals reversed the trial court's dismissal of the
plaintiffs' refiled health care liability complaint.

The dismissal was reviewed de novo with no presumption of
correctness. The court likewise reviewed the statutory-construction
issue de novo, affording no presumption of correctness to the lower

courts' decisions.
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QUESTIONS PRESENTED

1. Whether Tennessee Code Annotated section 29-26-121(a)(1) requires a plaintiff asserting a health care
liability claim to provide written pre-suit notice before filing each complaint, including a complaint

refiled after voluntary dismissal.

2. Whether the sanction for failure to comply with Tennessee Code Annotated section 29-26-121(a)(1) is

dismissal with prejudice or dismissal without prejudice.

HOLDINGS

1. Tennessee Code Annotated section 29-26-121(a)(1) requires a plaintiff to provide written pre-suit notice
to each prospective health care defendant at least sixty days before filing each health care liability

complaint, including a complaint refiled after dismissal.

2. The proper sanction for noncompliance with Tennessee Code Annotated section 29-26-121(a)(1) is
dismissal without prejudice.

KEY QUOTATIONS

“We hold that Tenn. Code Ann. § 29-26-121(a)(1) requires that plaintiffs provide pre-suit notice to prospective

health care defendants each time a complaint is filed.” (-5)

“Therefore, we hold that dismissal without prejudice is the proper sanction for noncompliance with Tenn.
Code Ann. § 29-26-121(a)(1).” (-6)

“We reverse the judgment of the Court of Appeals and dismiss this action without prejudice.” (-7)

FACTUAL BACKGROUND

Samuel Foster received medical treatment in November 2009 from the defendant health care providers. Before
filing suit, the Fosters gave the defendants written notice of their potential health care liability claim on
November 18, 2010, and filed their first complaint on March 17, 2011. They voluntarily dismissed that action on
May 6, 2011, then filed a new complaint asserting the same claims against the same defendants on May 4, 2012,

without providing new pre-suit notice.

PROCEDURAL HISTORY

The Fosters provided pre-suit notice and filed an initial health care liability complaint in Knox County Circuit
Court, then voluntarily dismissed it. They refiled the same claims against the same defendants without providing

new pre-suit notice. The trial court dismissed the refiled complaint with prejudice. The Court of Appeals



reversed, concluding that the original notice was sufficient, and the Tennessee Supreme Court reversed the Court

of Appeals and dismissed the action without prejudice.
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