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SUMMARY

Terrance Kimbrough v. United States, 6th Cir. 2023: The Sixth Circuit held that counsel did not
provide ineffective assistance by advising a guilty plea to murder with a firearm during a crime of
violence (18 U.S.C. § 924(j)) based on attempted Hobbs Act robbery, because the later Supreme Court
decision in United States v. Taylor (holding attempted Hobbs Act robbery is not a crime of violence)
was not "clearly foreshadowed" at the time of the plea, and counsel reasonably secured a plea avoiding
a mandatory life sentence. The court also ruled that Kimbrough failed to show Strickland prejudice, as
no rational defendant would have rejected the favorable plea and risked trial, and rejected his request
to expand the certificate of appealability due to procedural default and failure to establish actual
innocence. Key topics: ineffective assistance of counsel, crime of violence definition, attempted
Hobbs Act robbery, § 924(j), Strickland prejudice, clearly foreshadowed legal change, procedural
default, actual innocence.
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QUESTIONS PRESENTED

1. Whether Kimbrough's counsel performed deficiently by advising him to plead guilty to a §924(j) count
predicated on attempted Hobbs Act robbery when later case law held that offense is not a crime of
violence.

2. Whether Kimbrough suffered prejudice from any alleged deficient performance.

HOLDINGS

1. Counsel did not perform deficiently because the change in law was not clearly foreshadowed at the time
of the plea, and counsel acted reasonably by securing a favorable plea deal that avoided a mandatory life
sentence.

2. Kimbrough failed to show a reasonable probability that he would have rejected the plea and insisted on
trial, or that he would have obtained a more favorable plea, because the evidence against him was
overwhelming and he faced a mandatory life sentence on other charges.

3. The request is denied because it was raised for the first time in the reply brief and thus forfeited, and also
fails on the merits because Kimbrough cannot show cause or actual innocence to overcome procedural
default.

KEY QUOTATIONS

“counsel is not ineffective for failing to predict the development of the law” (at 4)

“If Taylor was 'clearly foreshadowed,' we have a good many attorneys who failed to see the writing on the
wall.” (at 5)

“the Sixth Amendment guarantees a competent attorney, not a clairvoyant one.” (at 5)

“Kimbrough to this day does not claim innocence or offer a 'realistic defense'” (at 7)

FACTUAL BACKGROUND

Kimbrough, a gang member, murdered a rival drug dealer (Brendon Leggs) and later murdered a witness (Monte
Watson) to prevent cooperation with law enforcement. He also engaged in other violent acts. He was charged
with 18 offenses. His attorneys negotiated a plea deal where he pleaded guilty to 7 charges including two §924(j)
counts, with a binding sentencing range of 480-520 months, in exchange for dismissal of other charges including
a murder of a federal witness charge that carried a mandatory life sentence. The district court imposed 504
months.

PROCEDURAL HISTORY

Kimbrough pleaded guilty to multiple charges including two counts of murder with a firearm during a crime of
violence under 18 U.S.C. § 924(j). He did not appeal. He later moved to vacate under §2255, arguing ineffective



assistance of counsel because his attorneys advised him to plead guilty to a §924(j) count predicated on
attempted Hobbs Act robbery, which he argued was not a crime of violence. The district court agreed that
attempted Hobbs Act robbery is not a crime of violence but denied relief for lack of prejudice. The Sixth Circuit
issued a certificate of appealability limited to the ineffective assistance claim.

DISPOSITION

affirmed
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